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BEFORE: F. PHILIP CARBULLIDO, Chief Justice; ROBERT J. TORRES, JR., Associate Justice;
PETER C. SIGUENZA, JR., Justice Pro Tempore.

CARBULLIDO, CJ.:

[1] This appeal concerns the 2003 Group Hedth Insurance Agreement/Hedlth Services Agreement
(“Agreement”) executed by the Government of Guam (“ Government”) and PeacifiCare Hedlth Insurance
Company of Micronesia, Inc., dba PecifiCare Asa Pecific (“PecifiCare’), for group hedth insurance
coverage for Government of Guam employees, retirees and dependents. A dispute arose between the
parties regarding coverage under the Agreement for Fisca Year 2004 (“FY 2004"), and PacifiCare
submitted the dispute to arbitrationas required under the Agreement. The three-member arbitration panel
issued a unanimous award releasing PacifiCare from any further obligation to provide coverage under the
Agreement for FY 2004. Upon motion of the Government, thelower court vacated thearbitrators award.
Thelower court found that the arbitrators exceeded their authority in rieving PacifiCarefromany further
obligations under the Agreement, and further found that the arbitrationaward was madeindisregard of the
law and did not draw its essence from the Agreement. PacifiCare appeds the lower court’s decison

vacating the arbitration award. For the reasons stated herein, we reverse.

I
[2] InNovember of 2002, PacifiCare and the Government executed a 2003 Group Hedlth Insurance
Agreement/Hedlth Services Agreement. The Agreement was a contract for group hedth insurance for
Government of Guamemployees, retirees and dependentsfor Fisca Y ear 2003. The Agreement contained
anautomatic annud renewal provisionand generd proceduresfor setting annud rates. The Agreement dso
provided that disputes arisng under the Agreement were to be submitted to arbitration.

[3] During the summer of 2003, the parties engaged in negotiations concerning rates and benefits to



Government of Guam v. PacifiCare Opinion Page 3 of 44

be applied to their Agreement for FY 2004. As aresult of these negotiations, on August 26, 2003,
PecifiCare served a* Notice of Impasse and Demand for Arbitration” (*Demand”) upon the Government.
The Demand contained four specific enumerated statements of dispute, as follows:

a. PacifiCare mantans that the Agreement does not permit Defendant to
proceed withopen enrollment for Fiscal Y ear 2004 by permitting Government
of Guamemployeesand retireesto select PacifiCare at Fiscal Y ear 2003 rates
and benefits;

b. PacifiCare mantans that under federal law and the Agreement, it is merdy
required to offer renewa of coverage for Fisca Year 2004 at rates and
benefits that PacifiCare deems appropriate. PecifiCare further maintains that
it has fulfilled this obligation by making several offers of renewa and that
PecifiCare's last offer has been expresdy reected by Defendant. As a
consequence, PacifiCare has no further obligation to provide any medica or
dentd coverage for Government of Guam employees and retirees for Fiscal
Y ear 2004, or,

c. Inthe dterndive, if PacifiCare is required to provide any medica or dental
coverage to the Government of Guam for Fiscal Year 2004, and PecifiCare
does not have the right under federa law or the Agreement to determine the
appropriate rates and benefits, then PacifiCare maintains that such rates and
benefits must be decided by mutua agreement or binding arbitration; or,
d. Inthe dternative, if PacifiCare is required to provide any medica or denta
services to Government of Guam for Fiscal Year 2004, and the rates and
benefitsare different thanthose provided in Fiscal Y ear 2003, then PecifiCare
mantains that the new rates and benefits for Fisca Year 2004 should be
effective as of October 1, 2003.
Appdlant’s Excerpts of Record (“ER”), val. | of 11, p. 146 (Demand, August 26, 2003).
[4] Prior to arbitration, on September 17, 2003, the Government initiated the underlying casein the
Superior Court seeking injunctive rdief. In its complaint, the Government sought atemporary restraining
order resraining PecifiCare from publishing any further advertissments notifying Government of Guam
employees and retirees of itsintention to discontinue coverage as of September 30, 2003, and to retract
satementsto that effect. The Government aso sought a preliminary and permanent injunction requiring

PecifiCare to continue hedlth insurance coverage pending the outcome of the arbitration proceedings.
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[5] On September 19, 2003, the Superior Court granted the Government preliminary injunctive relief
requiring PecifiCare to continue providing insurance coverage to Government of Guam subscribers until
further notice of the court.
[6] On September 30, 2003, a one-day arbitration hearing was conducted pursuant to PecifiCare's
prior Demand. The parties offered testimony and other evidence. The arbitrators issued a written
arbitration award on October 1, 2003. The award provided:

Pursuant to 1.01.21 of the Arbitration Agreement, the award is hereby rendered.

1 PacifiCare made offers for renewa of medica coverage for fisca year 2004 at
rates and benefitsthat PacifiCare deemed appropriate. The Government of Guam
did not accept sad offers. Under the provisons of the Hedlth Insurance Portability
and Accountability Act, 42U.S.C. 300gg12(a), PacifiCaremet itsobligations and
is under no further obligation to negotiate or to provide any medicd health
insurance plan to the Government of Guam for fiscal year 2004.

2. PacifiCare is a0 reieved of any obligation to renew its contract with the
Government under the “continuing dause”’ in its Agreement with the Government
of Guam. Government of Guam v.FHP, Inc., et a.. Civ. Nos. CV0809-89,
CV0755-89, CV1200-89 and CV 1250-89 (Super. Ct. Guam), on Apped Civ.
Nos. 90-00014A, 90-000206A, 90-00040A (D. Guam. App. Div. 1991).

Appdlant’s Excerpts of Record (“ER”), vol. Il of 11, p. 393 (Arbitration Award).

[7] PecifiCare filed amationinthe Superior Court to confirm the award. The Government theresfter
moved to vacate the award.

[8] On October 20, 2003 the lower court issued a Disision Yan Otden (“Decision and Order”)
vacating the October 1, 2003 arbitration award. The court found that by reieving PecifiCare from any
further obligations under the Agreement, the arbitrators exceeded ther authority, and further found that the
award was made in disregard of the law and failed to draw its essence from the Agreement. The court
remanded the matter to the arbitratorsto deci deappropriate medica benefitsand rates between PacifiCare

and the Government for FY 2004. On November 5, 2003, PacifiCare moved for reconsderation of the
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court’s order.

[9] Onremand, on October 30, 2003, the arbitrators issued a second award. The October 30, 2003
award set rates and benefits for coverage year FY 2004.! PacifiCare thereafter moved to confirm and
enforce the October 30, 2003 award, reserving its right to appeal the lower court’s October 20, 2003
Decisonand Order and to seek damages againg the Government for breach of contract. OnOctober 31,
2003, the Superior Court confirmed the October 30, 2003 award inabench ruling. The partiesthereafter
proceeded with open enrallment for FY 2004 based upon the rates and benefits set forth in the award
issued on remand.

[10] PecifiCare theresfter commenced the indant appeal, and moved to expedite the appeal. The
Government opposed the motion to expedite and moved to dismiss the appeal. This court denied the
Government’s motion to dismiss and granted PacifiCare' s request that the appeal be expedited. The

Government did not file a cross-appedl.

1 The rates were set as follows, subject to a $750 deductible: (1) Medical - $913.70/month for Class I,

$2732.34/month for Classes Il and 1lI; (2) Denta - $39.42/month for Class |, $105.77/month for Classes Il and III.
Apparently twelve individuals opted for PacifiCare coverage at these rates.
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.
[11] The Federa Arbitration Act (“FAA”) gpplies to arbitration agreements in contracts involving
“commerceinthe Territories” 9U.S.C. 81 (West, WESTLAW through P.L. 108-279) (*[' ClJommerce,’
as herein defined, means commerce among the severa gtates . . . or in any territory of the United States
... or between any such Territory and another, or between any such Territory and any State or foreign
nation . . .."). This phrase has beeninterpreted as encompassing commerce in Guam. Kanazawa, Ltd.
v. Sound, Unlimited, 440 F.2d 1239, 1240 (9th Cir. 1971) (“The question presented is whether
commerceinGuamis commerce ‘in any Territory of the United States asthe phraseisusedin 9 U.S.C.
§1. Wethinkitis”). Contractsconcerninginsurance congtitutecommerce’ within the scope of the FAA.
SeeUticaMut. Ins. Co. v. Gulf Ins.Co., 762N.Y .S.2d 730, 732 (App. Div. 2003) (* Becauseinsurance
transactions congtitute commerce within the meaning of the Commerce Clause (see United States v.
South-Eastern Underwriters Assn., 322 U.S. 533, 553, 64 S. Ct. 1162, 88 L. Ed. 1440, reh. denied
323 U.S. 811, 65 S. Ct. 26), it is beyond dispute that the Agreement at issue is a contract involving
interstate and, indeed, internationd commerce.”); Mason v. Acceptance Loan Co., Inc., 850 So.2d 289,
294 (Ala. 2002) (“Regarding the gpplication of the FAA in the insurance context, we have held:
‘Unquestionably, insurance transactions that stretch across state lines or intrastate insurance
transactions that otherwise have the requisite (substantial) effect on interstate commerce conditute
‘Commerce among the several States,” so asto make them subject to regulation by Congress under the
Commerce Clause of the United States Condtitution.””) (quoting Southern United Fire Ins. Co. v.
Knight, 736 So. 2d 582, 586 (Ala. 1999) (ating United Statesv. South-Eastern Underwriters Assn,
322 U.S. 533, 546-47,64 S. Ct. 1162 (1944) (“holding that aninsurer that conducts business across state
linesis engaged in interstate commerce’)); Sotka v. Thrivent Fin. for Lutherans, 2004 WL 1405741,

*1 (Wash. Super. 2004) (“[T]he FAA isgpplicable inthis case, because plaintiff's insurance contract with
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Thrivent involves interstate commerce.”).

[12]  Accordingly, the FAA appliesto the present dispute. Erickson v. Aetna Health Plan of Cal.,
84 Cd. Rptr. 2d 76, (Ct. App. 1999) (finding that a breach of a hedth insurance clam under a contract
wherein Aetna would provide replacement Medicarecoverage wasgoverned by the FAA because, anong
other factors, “ Aetna, in parformingits M edicare contract, entersinto interstate contracts withvendorsand
service providers operating on anationa bass’).

[13] Thiscourt hasjurisdiction over the present gpped pursuant to sections 9(a)(1)(D) and (8)(1)(E)
of the FAA, which provide:

(& Anapped may be taken from—
(1) an order—

o (D) confirming or denying confirmation of an award or partid award, or
(E) modifying, correcting, or vacating an award;

9 U.S.C. § 16(a)(1)(D)-(E) 2

2 nits Appellee’s Brief, the Government raised the defense of sovereign immunity. The Government thereafter
conceded the issue during oral argument. Notwithstanding the Government’s abandonment of the issue, we nonetheless
find the sovereign immunity argument unpersuasive. By entering into an agreement referring disputes to arbitration, the
Government is bound by the provisions of such agreement as any other party would, and claim of sovereign immunity
is unavailing to prevent enforcement of the agreement. See Hardie v. United Sates, 367 F.3d 1288, 1291 (Fed. Cir. 2004)
(“[T]he arbitration clause was part and parcel of the joint venture agreement, and ‘[a]rbitration agreements are properly
viewed as contractual arrangements for resolving disputes.” Consequently, the United States is subject to the arbitration
clause of the joint venture agreement just as any private party would be.”). This is especially so because the
Government not only instituted the underlying action, but sought a temporary restraining order prohibiting PacifiCare
from discontinuing coverage to Government of Guam employees prior to the resolution of the dispute by the arbitrators.
The Government essentially sought performance of the Agreement pending arbitration. We are guided by the
reasoning articulated by the Fourth Circuit in United Sates v. Bankers Ins. Co., 245 F.3d 315, 320 (4th Cir. 2001). The
court stated:

Put simply, the doctrine of sovereign immunity is not in any way implicated or threatened by the

Government’s compliance with its contract obligations. When the Government chooses to seek

damages in a civil action, it--like all parties-should abide by the law, including an arbitration process

towhichit is contractually bound.

Id. Here, the Government itself argued before the lower court that the parties should await the outcome of the arbitration.
Considering this, it would be “grosdy inequitable’ for the Government to use sovereign immunity as a sword to negate
the arbitration agreement itself. Ruppenthal v. Sate, By and Through Econ. Dev. & Sabilization Bd., 849 P.2d 1316,
1321 (Wyo. 1993) (“To permit [a recoupment defense] would seem to be no more than simple justice; to deny it the right
would be grosdy inequitable. No one would assert that in an action by the sovereign, valid legal defenses should be
denied the defendant.”) (ateration in origind). “To alow a state to enter into a contract and then deny the other
contracting party a remedy under the contract would be to ‘ascribe bad faith and shoddy dealing to the sovereign.’”
Satev. Sorensen, 436 N.W.2d 358, 364 (Iowa 1989).
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[14] Wereview alower court’ sorder vacating anarbitrationaward de novo. TeamstersLocal Union
58 v. Boc Gases, 249 F.3d 1089, 1093 (9th Cir. 2001); Brook v. Peak Int’l, Ltd., 294 F.3d 668, 672
(5th Cir. 2002). The de novo “standard is ‘intended to reinforce the strong deference due an arbitrative
tribuna.”” Brook, 294 F.3d at 672 (quoting Mcllroy v. PaineWebber, Inc., 989 F.2d 817, 820 (5th
Cir.1993)). Thelower court’s lega rulingsin vacating an arbitration award are reviewed de novo, while
factud findings are reviewed for clear error. See Sumitomo Constr. Co. v. Zhong Ye, Inc., 1997 Guam

8 19.

1.
[15] PacifiCare argues that the lower court erred in vacating the arbitrators October 1, 2003 award.
Initsaward, the arbitrators decided that PacifiCare was no longer obligated, under the Hedlth Insurance
Portability and Accountability Act of 1996 (“HIPAA”)® or the “continuing clause” of the parties
Agreement,* to renew its contract with the Government for FY 2004. The lower court vacated the

arbitrators decison in its October 20, 2003 Decision and Order onthree primary grounds. (1) the award

3 HIPAA was signed into law on August 21, 1996. Health Ins. Portability and Accountability Act, P.L. No. 104-
191, H.R. 3103, 104th Congress (1996). “HIPAA imposes new federal law requirements on health insurers (including
indemnity cariers, HMOs, and BC/BS organizations) that issue health insurance coverage in either the large group
market, the small group market, or both, regarding the issuance and renewa of group health insurance.” JEFFREY D.
MAMORSKY, HEALTH CARE BENEFITS LAW § 16.03 (2004), found at WESTLAW, HCBL, § 16.03. “The Act is
primarily designed to make it easier for those who remain continuously covered under employer-sponsored plans to
change jobs without having to satisfy new digibility requirements,” and contains provisions for “guaranteed issue and
guaranteed renewability.”  Phyllis C. Borzi, Health Care Legislation: Implementing HIPAA, The Newborns and
Mothers' Protection Act, the Mental Health Parity Act, and the Women's Health and Cancer Rights Act, in American
Law Institute-American Bar Association Continuing Legal Education, March 30, 2000, Heath Plans, HIPAA, and Cobra
Update Current ERISA Tax, and Other Issues for Attorneys, Administrators, Insurers, and Consultants, available at
WESTLAW, VLR993 ALI-ABA 53, 55.

4 The so-called continuing clause, Paragraph 2.1 of the Agreement, provided:
Term. This contract, in its original form, became effective August 1, 1973. It shall renew automatically
for one year each October I* unless terminated for major default in availability or quality of services,
given by written notice from the Government of Guam to PacifiCare not less than ninety (90) calendar
days before the renewal date, or unless modified by mutual agreement.

Appellant’s Excerpts of Record, pp. 172-73, vol. Il of Il (Agreement, 1 2.1).
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exhibited a manifest disregard of the law; (2) the arbitrators' decisiondid not comport withthe essence of
the Agreement, namely, the continuing clause; and (3) the arbitrators exceeded their authority by
determining to terminate the agreement. For thereasons set forth below, we hold that thelower court erred
on dl three grounds.
A. Standardsand Groundsfor Vacating an Arbitration Award

[16] “Inlight of the strong federd policy favoring arbitration, ‘[jjudicid review of an arbitration award
is extraordinarily narrow.”” Brook, 294 F.3d at 672 (quoting Gulf Coast Indus. Worker's Union v.
Exxon Co., 70F.3d 847,850 (5th Cir.1995) (aterationinorigind)); see Roubik v. Merill Lynch, Pierce,
Fenner & Smith, 692 N.E.2d 1167, 1171 (lll. 1998) (“It is wel established that judicid review of an
arbitral award is intended to be more limited than appdllate review of a trid court judgment.”). In
Sumitomo Construction Co. v. Zhong Ye, Inc., 1997 Guam 8, this court stated that “[w]hen reviewing
the decisionof alower court confirming an arbitration award, questions of law are reviewed de novo while
questions of fact are reviewed under the clearly erroneous standard.” Id. at 9 (diting First Option of
Chicago, Inc., v. Kaplan, 514 U.S. 938 (1995)). The Sumitomo court further hed that “[t]hese same
standards apply to the trid court’ s review of the arbitrator’saward.” 1d. (citing Carpenters Pension Trust
v. Underground CongtructionCo., 31 F.3d 776 (Sth Cir. 1994)). Thislatter pronouncement relatesto the
question of the standards gpplicable to the lower court in reviewing the arbitrators award. We do not
interpret this pronouncement in Sumitomo as indicating that arbitration awards may be reviewed fredy
under the de novo and dearly erroneous standards without regard to the well-established policy
condderations favoring arbitration. See Automated Tracking Sys., Inc. v. Great Am. Ins. Co., 719
N.E.2d 1036, 1041 n.2 (Ohio Ct. App. 1998). With regard to the standards applicable in determining
whether to vacate an arbitration award, the Sumitomo court further clarified:

Inarbitration cases decided under the [FAA] . . . the scope of review isquitenarrow. This
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is complementary to a policy favoring consensua agreements and guaranteeing
enforcement of contractual terms betweenthe parties. Mitsubishi Motors Corp. v. Soler
Chrysler-Plymouth, 473 U.S. 614 (1985). Although a serious question may arise asto
the arbitrator’ s view of the law, anaward “will not be set aside by a court for error either
inlaw or fact ... if the award contains the honest decisionof the arbitrators, after afull and
far hearing of the parties” Coast Trading Co., Inc. v. Pacific Molasses Co., 681 F.2d
1195, 1198 (9th Cir. 1982) (citations omitted). In other words, “as long asthe arbitrator
is even arguably construing or applying the contract and acting within the scope of his
authority, a court’s conviction that the arbitrator made a serious mistake or committed
grievous error will not furnish a satisfactory basis for undoing the decison.” Advest, Inc.
v. McCarthy, 914 F.2d 6, 9 (1st Cir. 1990) (citations omitted).

Sumitomo Constr. Co., 1997 Guam 8 a 1 10. Thus, while as agenerd matter lega determinations are

reviewed de novo and factua determingtions are reviewed for clear error, an gpplication of these genera

standards of review does not support vaceting an arbitrator’ s decision absent the recognized narrow

circumstanceswarranting vacatur. See Automated Tracking Sys., Inc., 719 N.E.2d at 1041 n.2 (“While

wewill review the trid court’ sorder vacating the arbitrators award denovo, . . . we decline to review the

arbitrators award itsdf denovo.”); Local Joint ExecutiveBd. of Las Vegasv. Riverboat Casino, Inc.,

817 F.2d 524, 526 (9th Cir. 1987) (“This court reviews de novo the didtrict courts grant of summary

judgment confirming the arbitration award. The didtrict court’s review of the arbitral award is, however,

limited.”) (citation omitted).

[17]  Section 10 of the FAA enumeratesthe groundswhereinacourt may vacate an arbitration award.

It provides.

(@ Inany of the fallowing cases the United States court in and for the
digtrict wherein the award was made may make an order vacating the
award upon the application of any party to the arbitration—

(1) wheretheaward wasprocured by corruption, fraud, or undue
means,

(2) where there was evident partidity or corruption in the
arbitrators, or either of them;

(3) wherethe arbitratorswere guilty of misconduct in refusing to
postpone the hearing, upon sufficient cause shown, or in refusing to hear
evidence pertinent and materia to the controversy; or of any other
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misbehavior by which the rights of any party have been prgudiced; or
(4) where the arbitrators exceeded their powers, or so

imperfectly executed themthat amutud, find, and definite award uponthe

subject matter submitted was not made. . . .
9 U.S.C. § 10 (West, WESTLAW through P.L. 108-279).5
[18] Inaddition to the grounds set forth in the FAA, there exist severa judicialy-crested grounds for
vacding an award. See Sumitomo Constr. Co., 1997 Guam 8 at 19 (recognizing that courts have
vacated arbitrationawards based on a“ manifest disregard of the law” which is* not statutory but rather a
judicidly recognized federd exception introduced by the United States Supreme Court inWilkov. Swvan,
346 U.S. 427,436-37, 74 S. Ct. 182, 98 L. Ed. 168 (1953), overruled on other grounds by Rodriguez
De Quijas v. Shearson/American Express, Inc., 490 U.S. 477, 109 S. Ct. 1917, 104 L. Ed. 2d 526
(1989)"); Sheldon v. Vermonty, 269 F.3d 1202, 1206 (10th Cir. 2001) (stating that in addition to the
circumstances enumerated under section 10 of the FAA, “[w]ehaved so recognized  ahandful of judicidly

created reasons' that a digtrict may rely upon to vacate an arbitration award . . . .”). The commonly

5 In its October 20, 2003 Decision, the lower court relied upon Guam’s Civil Arbitration Law, including section
42108 of Title 7 of the GCA, in determining whether to vacate the arbitrators’ award. The lower court did not cite or rely
upon section 10(a) of the FAA. Section 42108 of Title 7 of the GCA, Guam’s Civil Arbitration Law, which governed the
standard for vacating an arbitration award a the time of the lower court's October 20, 2003 Decision, mirrors exactly
section 10 of the FAA. See Title 7 GCA §42108 (1993). This court has recognized, in Sumitomo, that section 42108 was
patterned after the United States Arbitration Act, which is the predecessor statute of the FAA. See Sumitomo Constr.
Co., 1997 Guam 8 & 1 5 (“A review of the legidative drafts concerning Guam'’s arbitration statutes indicates that they
were patterned after the United States Arbitration Act found in Title 9 of the United States Code Annotated, 88 1-14
(1970) . .. . In particular, the Guam provisions addressing vacation of arbitration awards mirror exactly the corresponding
federal statutes.”). In Sumitomo, we further found that because the Legidature modeled our statute after the federd
statute, “[w]e can properly assume that the legidature meant to adopt the federal construction of Guam's arbitration
statutes. ...” Id. at 8.

Our statute was patterned after section 10 of the FAA, therefore, federal cases interpreting the FAA are
persuasive on this court’s construction of section 42108. 1d. The FAA applies in the present dispute. Because we
interpret the loca statute, section 42108 of Title 7 of the GCA, in the same a manner as our interpretation of section 10
of the FAA, the lower court’s decision made pursuant to section 42108 will be reviewed as having been made pursuant
to section 10 of the FAA. See Volt Info. Sciences, Inc. v. Bd. of Trustees of Leland Stanford Jr. Univ., 489 U.S. 468, 477,
109 S Ct. 1248, 1255 (1989) (recognizing it prior holding that the substantive provisions of the FAA apply in both state
and federa courts); Dakota Wesleyan Univ. v. HPG Int’l, Inc., 560 N.W.2d 921, 922 (S.D. 1997) (holding that the FAA
“preempts state lav and governs dl written arbitration agreements in contracts involving interstate commerce.”);
Safeway Stores, Inc. v. Brotherhood of Teamsters, 83 Cal. App.3d 430, 436, 147 Cal. Rptr. 835, 838 (Cal. Ct. App. 1978)
(applying federal law after “[r]ecognizing California’s arbitration statutes (Code Civ.Proc., s 1280 et seq.), especially those
governing the scope of judicial review of an arbitrator's award and the grounds for vacation of an award (Code
Civ.Proc., s 1286.2), have ‘considerable substantive as well as procedural sgnificance’”) (emphasis added). We thus
rely on authority interpreting and applying section 10 of the FAA in reviewing whether the lower court correctly vacated
the arbitrators’ award.
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recognized non-statutory grounds indude “[1] a ‘manifest disregard’ of the law by the arbitrator, [2] a
conflict between the award and a clear and well established ‘public policy,” [3] anaward thetis ‘ arbitrary
and capricious or ‘completdly irrationd,” and [4] a falure of the award to ‘draw its essence’ from the
parties contract.” Stephen L. Hayford, Law in Disarray: Judicial Sandards for Vacatur of
Commercial Arbitration Awards, 30 Ga. L. Rev. 731, 739 (Spring 1996) (describing the
aforementioned asthe “primary . . . nongtatutory grounds’) (footnotes omitted); see also Sheldon, 269
F.3d at 1206 (stating that some recognized exceptions that a district court may rely upon“indudeviolaions
of public policy, manifest disregard of the law, and denid of afundamentaly far hearing.”); Greenberg v.
Bear, Searns & Co., 220 F.3d 22, 27 (2d Cir. 2000) (recognizing that in additionto the grounds set forth
in section 10(a) of the FAA, “judicid interpretation has added additiona grounds, such that awards may
be vacated under limited circumstances where the arbitrators manifestly disregarded the law or where
enforcement would violate a“‘well defined and dominant public policy’”) (citation omitted).

[19] Federa courts have not ruled consstently on whether an arbitration award may be vacated for
reasons other than those set forth under section 10 of the FAA. Hayford, supra, at 746 (“Thereis
substantia disagreement among the United States circuit courts of appedls as to whether the statutory
grounds for vacatur set out in Section 10(a) of the FAA should be augmented by judicidly fashioned

standardsfor review.”)®; seealso GeorgeWatts& Son, Inc. v. Tiffany and Co., 248 F.3d 577, 579-580

6 The author summarized the state of the law on thisissue as follows:

Only the Fourth Circuit has unequivocdly rejected the nonstatutory
grounds for vacatur.

Four circuit courts of appeals can be described as being in a state of
extreme confusion with regard to the non-statutory grounds for vacatur: the Sixth,
Ninth, Fifth, and Seventh. The case law in each of those four circuits contains one
or more unequivocal assertions that the exclusive grounds for vacatur of
commercial arbitration awards are those set forth in section 10(a) of the FAA,
juxtaposed with one or more opinions recognizing and applying a non-statutory
ground for vacatur.
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(7th Cir. 2001) (explaining that the law in the Seventh Circuit and “in other circuitsis smilarly confused’
in whether the manifest disregard of the law standard is an independent reason to set aside an arbitration
award). Thiscourt has never squardly decided whether the grounds set forth in section 10 aretheexclusive
grounds for vacating an arbitration award. Cf. Sumitomo Constr. Co., 1997 Guam 8 at { 20 (leaving
open the question of whether the “manifest disregard for the law” applied as an exception to the grounds
et forth in the Commercid Arbitration Law, Section 42107 of Title 7 of the GCA, and finding that while
legd authority existed to enable the court to adopt the exceptioninthisjurisdiction, “ a this time we are not
presented with the proper justification necessitating our adoption and use of the manifest disregard
exception.”).

[20] Thelower court relied upon both statutory and non-statutory grounds in vacating the arbitrators
award. We therefore review the court’ s reliance onboth categories of grounds. A discusson of dl three
specific grounds relied upon by the lower court is presented below in rdation to the relevant issuesin this
appeal.

B. TheLower Court’sDecision
1. Arbitrability of the termination issue

[21] Inits October 20, 2003 Decisionand Order, the lower court found that the arbitrators exceeded
their authority by addressing the issue of termination. ER, val. 11 of 11, p. 426 (Decison and Order,
October 20, 2003, p. 26). Thelower court cited Enclosure 9A of the administrative procedures governing

the negotiationsfor FY 2004, which provided that “[a] request for arbitration shdl be confined to those

[T]he remaining federa circuit courts of appeals--the First, Second, Third,
Eighth, Tenth, Eleventh, and District of Columbia Circuits-have clearly recognized
one or more of the nonstatutory grounds for vacatur of commercia arbitration
awards, without having embraced in another opinion (earlier or later) the
“exclusivity” view of Section 10(a) of the FAA. Thus, they can be placed in the
“nonstatutory grounds’ category.

Hayford, supra, at 764-65, 774 (footnotes omitted).
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issues to which resolutions was earnestly sought at the negotiating table but wasnot reached.” ER, val. I
of I1, p. 417 (Decison and Order, p. 17, October 20, 2003) (quoting Enclosure 9A, 11(4)). The court
stated that “[b]ased upon Enclosure 9A, the arbitrators were bound to decide the only issue whichresulted
in animpasss, i.e,, medical coverage” ER, vol. Il of 11, p. 426 (Decision and Order, October 20, 2003,
p. 26). Thecourt concluded that the arbitrators exceeded their authority by concluding that PecifiCarewas
no longer required to provide medica or dental coverage under its Agreement with the Government of
Guam because the “ award must be limited to issues which created an impasse and not others” ER, vol.
Il of I, p. 426 (Decision and Order, October 20, 2003, p. 26).

[22] By determining that the arbitrators authority was limited by the procedura reguirements of
Enclosure 9A, the lower court’s decision implicated the issue of arbitrability. The lower court essentidly
determined that the issues of continued coverage or termination were not arbitrable.

[23] Under section 10(a)(4) of the FAA, alower court may vacate an arbitration award when the
arbitrators exceed ther authority. 9 U.S.C. § 10(a)(4). An arbitrator exceeds his authority when he
“arbitrate[s] a dispute that is not arbitrable in the first place” Satev. RI. Alliance of Soc. Servs.
Employees, Local 580, SEIU, 747 A.2d 465, 468 (R.1. 2000).

[24] “Itisalong-standing principle of consensud arbitrationthat the nature and scope of an arbitration
pand’s authority is determined by the language of the arbitration clause” Lupone v. Lupone, 848 A.2d
539, 541 (Conn. Ct. App. 2004); see also Kiefer Specialty Flooring, Inc. v. Tarkett, Inc., 174 F.3d
907, 909 (7th Cir. 1999) (“Whether a particular issue is subject to arbitration is a matter of contract
interpretation, because ‘a party cannot be required to submit to arbitration any dispute which he has not
agreed so to submit.””) (quotingUnited Steelworkersv. Warrior & Gulf Navigation Co., 363 U.S. 574,
582,80 S. Ct. 1347 (1960)). Thus, “[t]hecontoursof thearbitrator’ spowersare determined by reference

to the parties agreement to arbitrate and their submission to arbitration. They are not ascertained by
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judicid determinations of the types and degreesof error (law, fact, or contract interpretation) that will be,
or rightfully should be, tolerated without voiding the award.” Hayford,supra, at 825; see also Moncharsh
v. Heily & Blase, 832 P.2d 899, 916 (Cal. 1992) (“It iswdl settled that * arbitrators do not exceed their
powers merely because they assgn an erroneous reason for their decison.” A contrary holding would
permit the exception to swallow the rule of limited judicid review; a litigant could dways contend the
arbitrator erred and thus exceeded his powers.”) (citation omitted).

[25] Thelower court reviewed the issue of arbitrability independently and determinedthet the arbitrators
were not permitted under the Agreement to determine the issue of continued coverage. We find that the
lower court erred in thisregard. In reviewing the lower court’s decision, we are required to distinguish

between issues reserved for determination by the courts and those reserved for the arbitrators.
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[26] The United States Supreme Court has darified, “[w]hen deciding whether the parties agreed to
arbitrate a certain matter (induding arbitrability), courts generdly . . . should apply ordinary state-law
principlesthat govern the formation of contracts.” First Options of Chicago, Inc. v. Kaplan, 514 U.S.
938, 944, 115 S. Ct. 1920, 1924 (1995). However, severa presumptions gpply when interpreting a
contract containing an agreement to arbitrate. First, “strong support for the federa policy favoring
arbitration existy,]” and “the FAA ‘establishes that, as a matter of federal law, any doubts concerning the

scope of arbitrable issues should be resolved in favor of arbitration.”” Kiefer Specialty Flooring, Inc.,
174 F.3d at 909 (quoting Moses H. Cone Mem'| Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24-25,
103 S. Ct. 927 (1983)); see also Sumitomo Constr. Co., 1997 Guam8at 114 (“[A]ny doubt asto the
arbitrator’ sjurisdictionisresolved infavor of arbitration.”). Stated another way, ambiguitiesregarding the
guestionof “whether aparticular merits-related dispute is arbitrable becauseitiswithin the scope of avaid
arbitrationagreement” are construed infavor of arbitration. See First Options, 514 U.S. at 944-45, 115
S. Ct. at 1924 (determining that before concluding that the parties intended that anissue not be arbitrated,
the intent to exclude such issues from arbitration must be clear); see also United States v. Bankers Ins.
Co.. 245 F.3d 315, 319 (4th Cir. 2001) (“[I]n applying common law principles of contract interpretation
to the interpretation of an arbitration agreement within the scope of the FAA, due regard must be given to
the federa policy favoringarbitration, and ambiguitiesasto the scope of the arbitration clauseitsdf resolved
infavor of arbitration.”) (brackets omitted) (quoting VVolt Info. Sciences, Inc. v. Bd. of Trustees of Leland
Sanford Jr. Univ., 489 U.S. 468, 475-76, 109 S. Ct. 1248 (1989)); Executone Info. Sys., Inc. v.
Davis, 26 F.3d 1314, 1320-21 (5th Cir. 1994) (“Indeciding whether the arbitrator exceededitsauthority,
weresolve dl doubtsinfavor of arbitration.”); Roubik, 692 N.E.2d at 1172 (“[I]nreviewing anarbitrability
question, courts are bound to gpply the established federd policy favoring arbitration and to resolve any

doubtsconcerning the scope of arbitrable issuesinfavor of arbitration.”); Kiefer Specialty Flooring, Inc.,
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174 F.3d at 909 (“[A] court may not deny a party’ srequest to arbitrate anissue ‘ unlessit may be said with
positive assurance that the arbitration clauseis not susceptible of an interpretation that coversthe asserted
dispute.””) (quotingUnited States Steel workersv. Warrior & Gulf Navigation Co., 363 U.S. 574, 582-
83, 80 S. Ct. 1347 (1960)).

[27]  Second, on the question of who determines arbitrability, the law “reverses the presumption”
favoring arbitrability. First Options, 514 U.S. at 945, 115 S. Ct. a 1924. The question of whether a
cdam or disputeis arbitrable is generdly considered one for the courts, and not the arbitrators, unlessthe
parties clearly and unmistakably reserved the question for the arbitrators. See id. (explaning that in
deciding “whether a party has agreed that arbitrators should decide arbitrability,” “[c]ourts should not
assumethat the parties agreed to arbitrate arbitrability unlessthereis’ clear and unmistakable’ evidencethat
they did s0.”) (brackets omitted); see also Howsamv. DeanWitter Reynolds, Inc., 537 U.S. 79, 83, 123
S. Ct. 588, 592 (2002). Courts may conduct an independent determination of the question of arbitrability
if the parties have not clearly agreed that the questionof arbitrability isto be determined by the arbitrator.
See Roubik, 692 N.E.2d at 1172 (*Under the FAA and the case law interpreting it, the question of
whether a clam is arbitrable isto be independently decided by the courts, unlessthe parties ‘ clearly and
unmistakably’ agree to dlow the arbitrator to decide arbitrability.”) (dteration omitted).

[28] Any “potentidly dispositive” inquiry related to whether a requirement for arbitration has been
fulfilled could be conddered, “linguistically spesking,” a“*question of arbitrability’,” to the extent that “its
answer will determine whether arbitration will proceed onthe merits” Howsam, 537 U.S. at 83, 123 S.
Ct. at 592. However, the clear and unmistakable standard gppliesonly to determining who decides certain
questions of arbitrability, induding “whether the parties are bound by a given arbitration clause,” and
“whether anarbitration clauseinaconcededly binding contract appliestoaparticular type of controversy.”

Id., 537 U.S. at 84, 123 S. Ct. at 592.
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[29] By contrast,“‘ procedurd’ questions whichgrow out of the disputeand bear onitsfind digoosition’

are presumptively not for the judge, but for anarbitrator, to decide.” 1d. (quoting John Wiley & Sonslinc.
v. Livingston, 376 U.S. 543, 557, 84 S. Ct. 909 (1964)). Citing comments to the Revised Uniform
Arbitration Act, the Court in Howsam recently darified tha “in the absence of an agreement to the
contrary, issues of substantive arbitrability . . . are for a court to decide and issues of procedural
arbitrability, i.e., whether prerequisites such astime limits, notice, laches, estoppel, and other conditions
precedent to an obligation to arbitrate have been met, are for the arbitratorsto decide” 1d. 537 U.S. at
85, 123 S. Ct. 588 at 592 (emphasis omitted).

[30] Thus unlikequestions of substantive arbitrability, whichmay be reviewed by courtsindependently
absent a clear and unmistakable intent by the parties otherwise, courts apply adeferential standard to an
arbitrator’ s decision on issues related to procedurd requirements for arbitrability. See Kennecott Utah
Copper Corp. v. Becker, 186 F.3d 1261, 1267-68 (10th Cir. 1999). Specificdly, “if aparty submitsa
question of procedura arbitrability to an arbitrator, a court will not later review the issue de novo, but will
ingtead defer to the arbitrator’ s resolution in the same way it defersto hisor her ruling on the merits” 1d.
at 1267 (ating theholding of First Options' that if the parties agreed to submit the arbitrability question
to arbitration, “thenthe court’ s standardfor reviewing the arbitrator’ s decisionabout that matter should not
differ from the standard courts apply when they review any other matter that parties have agreed to
arbitrate”). “Thisrule of deference is founded on the recognition that (1) procedura questions are often
intertwined withthe merits of the disputeand (2) thereservationof procedural issuesfor the courts provides
anopportunity for serious delay and duplicationof effort.” Stroh Container Co. v. Delphi Indust., Inc.,
783 F.2d 743, 748-49 (8th Cir. 1986).

[31] Thelower court here conducted anindependent review of the whether the arbitrators could decide

the question of termination, giving no deference to the arbitrators decison. Wereview de novo “whether
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the issue of arbitrability isfor the court or for the arbitrator.” Bell v. Cendant Corp., 293 F.3d 563, 565-
66 (2d Cir. 2002). We find that the lower court erred in determining arbitrability independently of the
arbitrators decision.

[32] InJohnWiley & Sons, Inc. v. Livingston, 376 U.S. 543, 84 S. Ct. 909 (1964), the Supreme
Court faced the issue of whether the court or the arbitrator should decide the question of whether the
dispute resolution requirements and proceduresin the parties contract were met. In John Wiley, two
companies, John Wiley and Interstate, merged. 1d., 376 U.S. at 544-45, 84 S. Ct. at 912. Prior to the
merger, many of Interstate’ semployeeswere members of aunionand received the benefits of a collective
bargaining agreement (“CBA”). Id. A dispute arose betweenthe unionand John Wiley asto whether the
collective bargaining agreement survived the merger. 1d. John Wiley argued thet it did not, while the union
argued that the employees had vested rights under the CBA notwithstanding the merger. 1d. Prior to the
expiration of the agreement, the union commenced an action in court to compel arbitration. 1d. The
Supreme Court was presented with two issues: (1) who should decide whether the arbitration provisions
inthe CBA survived the merger; and (2) who should decidewhether certain grievance proceduresrequired
prior to commencing arbitration have been met. 1d., 376 U.S. a 544, 84 S. Ct. at 911. The Court held
that the first question, which was related to whether the parties were “bound to arbitrate, as well as what
issuesit must arbitrate, is a matter to be determined by the Court on the basis of the contract entered into
by the parties” Id., 376 U.S. a 547, 84 S. Ct. at 913. On the second issue, however, the Court found
the opposite — that the arbitrators should decide the issue.

[33] Spedificdly, in John Wiley, the CBA enumerated a three-step process for determining disputes.
Step 1 required a conference betweenthe employee, union seward, and employer. Id., 376 U.S. at 555-
56, 84 S. Ct. a 917. Under Step 2, the grievance was to be submitted to an officer of the employer and

aunion shop committee, and/or a representative from the union. 1d., 376 U.S. at 556, 84 S. Ct. at 917.
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Under Step 3, the partieswould arbitrate the dispute “inthe event that the grievance should not be resolved
or settledin Step 2.7 1d., 376 U.S. at 556, 84 S. Ct. at 917. On gpped, John Wiley argued that Sncethe
firgt two steps were not followed, “it has no duty to arbitrate this dispute.” Id. John Wiley further argued
that “whether *procedural’ conditions to arbitration have been met must be decided by the court and not
the arbitrator.” 1d., 376 U.S. at 556, 84 S. Ct. at 918. The Supreme Court disagreed, finding that the
issues regarding compliance with the grievance procedures were intertwined with the merits because the
procedurd prerequisites” develop inthe context of anactua dispute about the [r]ights of the partiesto the
contract or those covered by it.” 1d., 376 U.S. at 556-57, 84 S. Ct. at 918. The Court explained:

Doubt whether grievance procedures or some part of them apply to a particular dispute,

whether such procedures have beenfollowed or excused, or whether the unexcused falure

to follow them avoids the duty to arbitrate cannot ordinarily be answered without

congderation of the merits of the dispute which is presented for arbitration. . . . 1t would

be a curious rule which required that intertwined issues of ‘substance’ and ‘ procedure

growing out of asngle dispute and raisng the same questions on the same facts had to be

carved up between two different forums, one deciding after the other. Neither logic nor

consderations of policy compe such aresult.
Id., 376 U.S. at 557, 84 S. Ct. at 918. The Court held: “Onceit isdetermined, aswe have, that the parties
are obligated to submit the subject matter of a dispute to arbitration, ‘ procedura’ questions which grow
out of the dioute and bear on its fina digposition should be left to the arbitrator.” 1d.
[34] Inthe case sub judice, the lower court identified the subject matter of the dispute as invalving
PacifiCare's continued obligation to provide coverage for FY 2004. The parties Agreement broadly
provided: “Any disputeor controver sy betweenthe partiesarisngunder thisAgreement shal besubmitted
tobinding arbitration.” Appelant’sER, vol. Il of 1l, p. 217 (Agreement, Attachment 111, 8 1.01). Inlight
of this broad language, a dispute concerning whether Pacifi Care could be rel eased fromits obligations was
a subject matter which was arbitrable under the parties Agreement. Furthermore, there is nothing in the

Agreement which excluded the issue of termination from resolution pursuant to the arbitration clause.
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[35] Thus “[o]nce it is determined, as we have, that the parties are obligated to submit the subject
matter of adisputeto arbitration, ‘ procedurd’ questions which grow out of the dispute and bear onitsfind
disposition should be |€ft to the arbitrator.” John Wiley, 376 U.S. at 557, 84 S. Ct. at 918.

[36] Here, thelower court cited Enclosure9A(1)(4) whichprovidedthat “[&] request for arbitrationshll
be confined to those issues to which resolutions was earnestly sought at the negotiating table but was not
reached.” Supplemental Record on Apped, (Decl. of David A. Mair, Ex. A). Thelower court spparently
interpreted the language as alimitationto the arbitrators powers, soecificaly, that thearbitratorswere only
authorized to decideissueswhichthe partieswereat animpasse. Thelower court’ sdecision was grounded
initsdeterminationthat the parties had not reached animpasse onthe issue of termination. Similar to John
Wiley, this question of whether the dispute resolution requirements and procedures were met was one for
the arbitrators. See John Wiley, 376 U.S. at 557, 84 S. Ct. at 918 (holding that the arbitrators, and not
the court, should decide the issue of whether the parties complied the grievance procedures which were
prerequisites for arbitration). Questions of whether the parties negotiated and reached an impasse on an
issue submitted for decisonby the arbitrators necessarily “ developinthe context of an actual dispute about
the [r]ights of the parties to the contract or those covered by it.” 1d., 376 U.S. at 556-57, 84 S. Ct. at
918.

[37] Furthermore, our characterization of the issue here as falling within the realm of procedural
arbitrability is supported by the rationde for the respective presumptions gpplicable when interpreting an
arbitration agreement. As the Supreme Court has explained, the question of whether a merits-related

dispute is arbitrable

ariseswhenthe parties have a contract that providesfor arbitration of some issues. Insuch
circumstances, the parties likdy gave at least some thought to the scope of arbitration.
And, given the law’ s permissive policies in respect to arbitration, one canunderstand why
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the law would ingst upon darity before conduding thet the partiesdid not want to arbitrate

a related matter. On the other hand, the former question - the “who (primarily) should

decide arbitrability” question-srather arcane. A party often might not focus upon that

question or upon the sgnificance of having arbitrators decide the scope of their own

powers. And, given the principle that a party can be forced to arbitrate only those issues

it spedificdly has agreed to submit to arbitration, one can understand why courts might

hesitate to interpret slence or ambiguity on the “who should decide arbitrability” point as

giving the arbitrators that power, for doing so might too often force unwilling parties to

arbitrate a matter they reasonably would have thought ajudge, not an arbitrator, would

decide.
First Options, 514 U.S. at 945, 115 S. Ct. a 1924-25 (citations omitted). Thus, asthe Court in First
Options explained, where the question is who decides arbitrahility, it is possible that the parties did not
think the arbitrator would decide the question. 1d. Thisis because by including an arbitration clause, the
parties were likely only contemplating thet the issuesbefore the arbitrator would rel ate to the merits of the
dispute brought pursuant to the arbitration clause, and not whether a dispute fel within the clause to
beginwith. Such reasoning is sensible where the precise question is who decides substantive questions of
arbitrability, such as whether the subject metter of the dispute fdls within the arbitration clause. By
contrast, here, the provisions identified by the lower court are the procedures of Enclosure 9A. By
including a broad arbitration clauseinthe Agreement mandating arbitration of “any dispute or controversy
arisng under the Agreement,” and by making the requirements of Enclosure 9A part of the negotiation
process under the Agreement, the partieswould “likely expect that an arbitrator would decide the gateway
matter” of whether the otherwise arbitrable subject could be addressed in light of the procedural
requirements of Enclosure 9A. Howsam, 537 U.S. at 84, 123 S. Ct. at 592; cf. Abram Landau Real
Estate v. Benova, 123 F.3d 69, 74 (2d Cir. 1997) (finding that the arbitrator, and not the courts, should
determine whether arbitration was barred by the evergreen clause inthe parties’ contract, and concluding
that because the agreement “contained a broad arbitration clause submitting to arbitration all disputes

between the parties involving the interpretation of any provison of the Agreement|, the] provisonsurely
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cover[ed] adispute involving the vaidity of the ‘evergreen clause’ and, therefore, is a proper subject for
arbitration”).”

[38] Thus while it was within the lower court’s province to review whether the arbitrators exceeded
their authority, in conducting this review, the lower court should have given the appropriate deference to
the arbitrators' decisiononthe issue regarding compliance withthe procedural prerequisitesfor arbitration
of apaticular issue. See Major League Umpires Assnv. American League of Professional Baseball
Clubs, 357 F.3d 272, 279 (3d Cir. 2004).2

[39] ByrdeasngPecifiCarefromany further obligetionunder the Agreement, the arbitratorspresumably
and implicitly found that the procedural requirements for determining the issue, including the requirement
of animpasse, were met. Giventhe deferentid standard of review of the arbitrators decisions, we cannot
conclude that the arbitrators decison to consider and decide the issue of termination contained a defect
whichwould warrant setting that decisionaside under any of the limited grounds for vacating an arbitration
award. Infact, thereis evidence in the record which supports the arbitrators decison. Inits Demand,
PecifiCare indicated that the parties were at an impasse as to medical rates, and requested that it be

released from any further obligation under the Agreement. In its arbitration brief, PacifiCare further

7 We note the cases of HIM Portland, LLC v. Devito Builders, Inc., 317 F.3d 41 (1st Cir. 2003), and White v.
Kampner, 641 A.2d 1381 (Conn. 1994), but determine that they do not compel us to reach a contrary conclusion. In HIM,
the First Circuit affirmed the district court’s decision denying a motion to compel arbitration where the parties did not
first request mediation as required under the contract. HIM, 317 F.3d a 44. Notably, the HIM court did not address the
issue of whether the court or the arbitrators should decide whether a condition precedent to arbitration was satisfied.
We thus do not find the case instructive. In White, the Connecticut Supreme Court affirmed the trial court’s decision
that the mandatory negotiation clause in the parties’ agreement was a condition precedent to arbitration, and that “this
arbitrability issue was one for the courts to determine, not the arbitrators.” White, 641 A.2d at 1385. We find White
distinguishable because there, the parties’ contract did not contain a broad and unlimited arbitration clause; rather, the
arbitration provision in the parties contract contained the qualification that negotiation be conducted as a condition
of arbitrability. See id. & 1385 n.10. Moreover, assuming the White case is not limited to its facts, we are not otherwise
persuaded by the court’s holding to the extent that it conflicts with our reasoning set forth in the body of this opinion.

8 The requirements set forth in Enclosure 9A regarding negotiation do not affect our decision that procedural
arbitrability questions are for the arbitrators. A reading of Enclosure 9A reveals that the procedures set forth therein
are related solely to issues raised during negotiations for coverage for FY 2004, and not other issues, such as questions
of arbitrability, which may arise under the agreement.
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elaborated that prior to arbitration, the parties discussed the issue of continued coverage for FY 2004.
Thereisnothing inthe record that would support overturning the arbitrators decision under either section
10 of the FAA, or any judicidly-recognized ground for vacating an arbitrationaward. See Hill v. Norfolk
& W. Ry. Co., 814 F.2d 1192, 1195 (7th Cir. 1987) (dating that an arbitration awvard may only be set
addein the limited circumstances wherethe arbitrators* don’t interpret the contract” or if their decison “is
infected by fraud or other corruption”). Accordingly, the lower court’ s contrary independent finding was
in error.
[40] The dissent argues that the lower court’s decision under section 10(a)(4) should be affirmed on
other grounds. Specifically, the dissent contends that other terms of the parties Agreement revedled an
intent that the issue of termination was not within the arbitrators authority to decide. We disagree.
[41] Thedissent firg contendsthat severa provisons of the Agreement limit the scope of the arbitration
clause, induding the provisons which instruct that arbitrators may only decide issues identified in the
arbitration notice and whichbind the arbitratorsto the Agreement. The dissent further identifies provisons
of the Agreement which redtrict issuesin litigation to those not submitted to arbitration, and which darifies
that the arbitration procedures in the Agreement do not change the effect of the Appellate Divison case
Government of Guamv. FHP, Inc. (Civil Case No. 90-00014A). These provisions of the Agreement
do not limit the scope or subject matters cognizable under the arbitration clause. Furthermore, the
provisons identified by the dissent are not relevant here.  The circumstances covered by the
aforementioned provisions are not present in the case sub judice.
[42] The dissent dso identifies the autometic renewa clause as affecting the outcome of this case.
Paragraph 2.1 of the Agreement provided:

Term Thiscontract, initsorigina form, becameeffective August 1, 1973.

It shdl renew automatically for one year each October 1% unless

terminated for mgjor default in avalability or quality of services, given by

written notice from the Government of Guam to PacifiCare not less than
ninety (90) caendar daysfrom the renewal date, or unless modified by
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mutud agreement.

Appdlant'sER, p. 172, val. Il of 1l (Agreement, 12.1).°

[43] We do not find the automatic renewa provison to render the question of termination non-

arbitrable. The automatic renewa provisonevidencesanintent that coverage be renewed automaticaly.

It does not evidence anintent that the Agreement could never be terminated, or that adispute asto whether
termination is warranted is not arbitrable. Furthermore, the fact that the Agreement enumerates specific
circumstances where terminationisalowed does not ater our conclusion that the issue of terminationwas
within the arbitrators authority to decide. The circumstances enumerated in the Agreement warranting a
termination of coverage does not reved an intent that only those drcumstances be submitted for
determinationby the arbitrators. The question of whether PecifiCare was obligated to continue coverage,

or could terminate coverage, was a subject matter which could be considered by the arbitrators
specifically because terminaionwas permitted under the Agreement and law gpplicableto the Agreement.

Whether or not termination was warranted under the facts viewed againg the Agreement and relevant

datutes goes to the merits of the dispute - a question explicitly reserved for the arbitratorsin light of the
parties broad arbitrationclause. It would be incongruous to conclude that by specifying indanceswhere

termination would be alowed, the parties necessarily intended to exclude from arbitration questions of

9 Similar provisions requiring continued coverage are set forth by statute. See Title 4 GCA 84301(g)(1996); 42

U.S.C. §8300gg-12(a). Title4 GCA 84301(g) states that the Governor shall:
incorporate the continuing provision clause made available to [GMHP], FHP, Inc.
and Staywell, which was the subject of the District Court of Guam Appellate
Division Case Government of Guam v. FHP, Inc., (D. Guam App. Div. 1991), in the
government’s group health insurance agreement with any health insurance
company . . . which has contracted with the government of Guam for at least two (2)
consecutive years.

4 GCA 84301(g)(1996). Title 42 U.S.C. §300gg-12(a) of HIPAA provides:
Except as provided in this section, if a health insurance issuer offers health
insurance coverage in the smal or large group market in connection with a group
health plan, the issuer must renew or continue in force such coverage at the option
of the plan sponsor of the plan.

42 U.S.C.83009g-12(a).
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terminationwhichwere not specified inthe Agreement but otherwise arose out of the contract. The parties
cannot be expected to anticipate every possible issue or dispute that could arise, or every possible remedy
foradispute. Indetermining the parties intent regarding the mattersto be arbitrated, it sufficesto view the
arbitration clause and any other provision in the contract which explicitly excludes certain subjects from
arbitration. Here, the arbitration clause required that “Any dispute or controver sy between the parties
arigng under this Agreement shall be submitted to binding arbitration.” Appellant’ SER, val. 11 of 11, p. 217
(Agreement, Attachment 111, § 1.01). The Agreement contains no limitation on the subject matterswhich
may be submitted to arbitration. The parties intent could not be clearer. The question of termination
where the parties could not agree as to rates arose out of the Agreement. Therefore, the question was
within the arbitrators authority to decide.
2. Non-Statutory Grounds
[44] Wenext consder whether the lower court erred in vacating the arbitrators award based on other
grounds. The lower court found that the arbitratorserred as amatter of law in concluding that PecifiCare
was not obligated to provide coverage for FY 2004 under either HIPAA or the Agreement. ER, val. Il
of I1, pp. 423-24 (Decision and Order, October 20, 2003, pp. 23-24). The lower court concluded that
such legd error supported vacating the arbitrators award on the ground that it was made in manifest
disregard of the law, and was contrary to the essence of the parties Agreement. We disagree.
a. Manifest Disregard of the Law

[45] This court in Sumitomo Constr. Co. v. Zhong Ye Inc., recognized that courts have vacated
arbitrationawards based ona“manifest disregard of the law,” whichis*not statutory but rather ajudicaly
recognized federa exception introduced by the United States Supreme Court inWilkov. Svan, 346 U.S.
427,436-37 . ..(1953).” Sumitomo Constr. Co., 1997 Guam8 at 1 19 (quoting Todd Shipyards Corp.

v. Cunard Line Ltd., 943 F.2d 1056 (9th Cir. 1991)). In fact, it has been recognized that “[m]anifest
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disregard of the law isthe semina non[-]statutory ground for vacatur of commercid arbitration awards.”

Hayford, supra, at 774.

[46] Asrecognized in Sumitomo, the Second Circuit has described the exception as follows:
“Although the bounds of [the manifest disregard of the law] ground have never been
defined, it clearly means more than error or misunderstanding [by the arbitrator] with
respect to the law. The error must have been obvious and capable of being readily and
ingtantly perceived by the average person qudified to serve as an arbitrator. Moreover,
the term ‘disregard’ implies that the arbitrator appreciates the existence of a clearly
governing legd principle but decidesto ignoreor pay no attentiontoit. . . . Judicid inquiry
under the “manifest disregard” standard is therefore extremely limited. The governing law
aleged to have been ignored by the arbitrators must be well defined, explicit, and clearly
gpplicable.

Sumitomo Constr. Co., 1997 Guam 8 at 119 (quoting Carte Blanche (Sngapore) Pte., Ltd. v. Carte

Blanche Int’l, Ltd., 888 F.2d 260, 265 (2d Cir. 1989)).

[47] Courts agreethat “[m]anifest disregard of the law means something more than just anerror inthe

law or a falure on the part of the arbitrators to understand or gpply the law.” Luong v. Circuit City

Sores, Inc., 368 F.3d 1109, 1112 (9th Cir. 2004) (quoting Mich. Mut. Ins. Co. v. Unigard Sec. Ins.

Co., 44 F.3d 826, 832 (9th Cir.1995)); see also Dawahare v. Spencer, 210 F.3d 666, 669 (6th Cir.

2000) (“An arbitration decison mugt fly in the face of established legal precedent for usto find manifest

disregard of the law.”) (quotation marks omitted). “Wearenot at liberty to set asde anarbitrationpaned’s

award because of an arguable difference regarding the meaning or applicability of laws urged upon it.”

CarteBlanche (Sngapore) Pte,, Ltd. v. Carte BlancheInt’l, Ltd., 888 F.2d 260, 265 (2d Cir. 1989).

“Anarbitrationpand acts with manifest disregard if (1) the gpplicable legd principle isclearly defined and

not subject to reasonable debate; and (2) the arbitrators refused to heed that lega principle.” Dawahare,

210 F.3d at 669 (quotation marks omitted). “It must be clear from the record that the arbitrators

recognized the gpplicable law and then ignored it.” Luong, 368 F.3d at 1112 (quoting Mich. Mut. Ins.

Co. v. Unigard Sec. Ins. Co., 44 F.3d 826, 832 (Sth Cir.1995)). [48] This court has never
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explicitly adopted the manifest disregard of the law standard asa proper ground for vacating an arbitration
award. Arbitration awards are widely tested againgt this standard by courtsin other jurisdictions, and we
herein adopt this standard asa vaid basis for vacating an arbitrationaward inthis jurisdiction. Wefindthe
meanifest disregard ground to fall within the rubric of astatutory ground, section10(a)(3) of the FAA, which
dlows a court to vacate an arbitration award “where the arbitrators were guilty of misconduct in refusing
to postpone the hearing, upon auffident cause shown, or inrefusing to hear evidence pertinent and materia
to the controversy; or any other misbehavior by which the rights of any party have been prgudiced.” 9
U.S.C. §10(8)(3). Anarbitrator that “refusesto hear evidence pertinent and materid to the controversy,”
id., commits the same type of prgjudicid misconduct as an arbitrator that is aware of applicable law and
conscioudy refuses to goply the law. In light of the stringent test required to demonstrate a manifest
disregard of the law, we hold that an arbitration awvard made in manifest disregard of the law risesto the
leve of “misbehavior by which the rights of g | party have been prejudiced” under 9 U.S.C. 8 10(3)(3).
Id.

[49] Inthe present case, the lower court found that the arbitrators disregarded the law by faling to
consider the importance of the continuing clause in the parties contract. This conclusonisnot supported
by the record. PecifiCare correctly points out that HIPAA and the continuing clause in the parties
Agreement were presented to the arbitratorsfor review. Both partiesaddressed theseprovisonsinrelation
tothe dispute in ther arbitration briefs. See ER, pp. 303-348 (Arbitration Briefs). Furthermore, itisclear
that the arbitrators considered both HIPAA and the continuing dause in the Agreement in rendering their
award. The two-paragraph arbitration award explicitly referenced both HIPAA and the “continuing
clause” SeeER, p. 393 (Arbitration Award, October 1, 2003). There is nothing in the record which
would suggest that the arbitrators ignored HIPAA or the continuing clause; rather, they were addressed

in the award. Without deciding the issue, the most that can be concluded isthat the arbitrators erred in
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interpreting or gpplying the law. This type of error or misapplication of the law does not amount to a
manifest disregard of the law. See Luong, 368 F.3d at 1112 (indicating that the arbitrator consdered a
case (Toyota) rdevant to the issues, and finding that “without expressing a view one way or the other on
whether the arbitrator got Toyota right, it is clear that the arbitrator did notignore it. His written decison
is part of the petition. Virtudly everyline of the opinionand award discusses Toyota and how it plays out
on thefactsin Luong's case. That cannot amount to ‘ manifest disregard of federd law.””).
[50] Indetermining whether an arbitrator manifestly disregarded the law, “[t]he reviewing court should
not concern itsalf with the ‘correctness of an arbitration award. Where the parties have agreed to
arbitration, the courts will not review the merits of the dispute” Thompson v. Tega-Rand Intern., 740
F.2d 762, 763 (9th Cir. 1984). Here, the arbitrators clearly interpreted the contract and considered
rlevant law. Accordingly, we find that the lower court erred in vacating the arbitrators award on the
ground that the arbitrators manifestly disregarded the law.
b. Essence of the Parties Agreement
[51] Invecding the arbitrators October 1, 2003 award, the lower court also hdd that the award
violated the “essence’ of the parties Agreement. The court concluded:
The essence of the agreement between the parties is its continuity and the method it has
provided to promote continuity. The very essence of the agreement mandates and
demands continuity. When an arbitration award grants termination of the agreement
without exploringand deciding the dispute whichlead the partiesto impasse (disagreement
as to benefits and rates), the arbitration award goes againg the very essence of the
agreemen.
ER, val. Il of I1, p. 425 (Decision and Order, October 20, 2003, p. 25).
[52] Courtshave adopted the essence ground, holding that “[a]n arbitration award may beoverturned
if it does not ‘draw its essence’ from the contract.” Michigan Mut. Ins. Co. v. Unigard Sec. Ins. Co.,

44 F.3d 826, 830-31 (Sth Cir. 1995) (quoting Local Joint Exec. Bd. of LasVegasv. Riverboat Casino,

Inc., 817 F.2d 524, 527 (9th Cir.1987)). Asdiscussed below, wefind that the essence ground does not
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support vacating the arbitrators award in this case; thus, we leave open the question of whether the
essence test is a proper ground for vacating an award. “[W]e are not presented with the proper
judtification necessitating our adoption and use of” the essencetest. Sumitomo Constr. Co., 1997 Guam
8 at 1 20.

[53] Courtsadopting the essencetest have found that in determining whether an arbitrationaward drew
its essence from the contract, the focus is on whether “the arbitrator looked to the words of the contract
and to the conduct of the parties” Michigan Mut., 44 F.3d at 831. An award draws its essence from
the agreement “s0 long asthe interpretation can in some rationa manner be derived from the agreement,
‘viewed in the light of its language, its context, and any other indicia of the parties intention; only where
thereis amanifest disregard of the agreement, totaly unsupported by principles of contract construction
and the law of the shop, may areviewing court disturb the award.”” Amoco Oil Co. v. Oil, Chemical and
Atomic Workers Int’| Union, Local 7-1, Inc., 548 F.2d 1288, 1294 (7th Cir. 1977) (quoting Ludwig
Honold Manufacturing Co. v. Fletcher, 405 F.2d 1123, 1128 (3d Cir. 1969)); see also Executone
Info. Sys., Inc., 26 F.3d at 1320 (“[W]e must affirm the arbitrator’ s decision if it isrationally inferable
fromthe letter or the purpose of the underlying agreement.”). Basicdly, anaward failsto draw itsessence
from the agreement if it can be sad tha “the award ignored the plain languege of the contract.” See
Sorewell v. Golden State Warriors, 266 F.3d 979, 986-87 (9th Cir. 2001).

[54] Furthermore, “[t]he Supreme Court has instructed that ‘ as long as the arbitrator is even arguably
congtruing or gpplying the contract and acting within the scope of his authority, that a court is convinced
he committed serious error does not sufficeto overturnhisdecision.”” Jenkinsv. Prudential-Bache Sec.,
Inc., 847 F.2d 631, 635 (10th Cir.1988) (quoting United PaperworkersInt'l Unionv. Misco, Inc., 484
U.S. 29, 38, 108 S. Ct. 364, 370-71(1987)). A court should not disturb “an arbitrator’ sdecision unless

it can be said with positive assurance that the contract is not susceptible to the arbitrator’ sinterpretation.”
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Id. at 635.

[55] The question here is whether the arbitrators construed the parties’ Agreement, and whether the
Agreement was at dl susceptibletothearbitrators' interpretation— namely, that PacifiCare may berelieved
of further obligations under the Agreement. Under the plain language of the Agreement, PacifiCare was
required to renew the contract. Paragraph 2.1 of the Agreement provided that the contract “shal renew
automatically for one year each October 1% unless terminated for mgjor default inavailability or qudity of
savices'. ER, p. 172, val. Il of 11 (Agreement, 12.1). The partieswere further required to cometo some
agreement asto rates and benefits, and that adispute as to the ratesfor FY 2004 should be submitted, and
therefore decided, by way of arbitration. ER, val. Il of I, pp. 173, 180-81 (Agreement 11 3.1, 5.1)
(setting forththe timeline for negotiating rates); Supplementa Record on Apped, (Decl. of David A. Mair,
Ex. A) (dating that the parties shdl submit disputes which were negotiated and not agreed upon to
arbitration). Notwithstanding these provisons in the Agreement, we cannot conclude with “postive
assurance” that the arbitrators conclusion to terminate coverage was not “rationdly inferable’ from the
contract. The precise remedy for determining rates where the parties could not agree on rates was not
articulated explicitly under the Agreement. Thetermsof the Agreement did not clearly providethat should
an impasse be reached as to rates, rates shdl be determined by an arbitrator. Such slence on theissue
could have led to aninferencethat should the parties disagree asto rates, and the Government did not wish
to accept the rates proposed by PacifiCare after an earnest attempt by the partiesto come to an agreement

(as was the case here), PacifiCare was not bound to provide continued coverage.’® Under this

10 This conclusion arguably finds support viewing the Agreement in light of the statutes relied upon by the

arbitrators, specifically, HIPAA and local law. The Agreement was silent on the remedy for a disagreement as to rates.
Furthermore, neither HIPAA nor local law offers a remedy in such circumstance. In fact, HIPAA does not address the
issue of rates.  See William F. Highberger, Material on Health Care Law, in American Law Institute-American Bar
Association Continuing Lega Education, July 23, 1998, Current Developments in Employment Law, available at
WESTLAW, SD06 ALI-ABA 395, 409 (“HIPAA does not set premium rates but it does prohibit plans and issuers from
charging an individua more than similarly situated individuals in the same plan because of hedth status.”); PAUL J.
ROUTH, WELFARE BENEFITS GUIDE § 3:18, available at WESTLAW, WELFAREBG § 3:18 (2004) (“[HIPAA] does not limit
the premiums that the insurer can charge the group.”); see also Greta E. Cowart, The Never Ending Story, in American
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interpretation, the arbitrators decision, while perhaps a misinterpretation of the contract, was not
necessarily a complete departure from the essence of the contract. See Jenkins, 847 F.2d at 635 (“The
arbitrator may not ignorethe plain language of the contract, but the parties having authorized the arbitrator
to give meaning to the language of the agreement, a court should not reject an award on the ground that
the arbitrator misread the contract.”).
[56] [T]hequestionfor decisonby a[ ] court asked to set asdeanarbitration award . . . isnot
whether the arbitrator or arbitrators erred ininterpreting the contract; it is not whether they
clearly erred in interpreting the contract; it is not whether they grosdy erred in interpreting
the contract; it is whether they interpreted the contract. If they did, their interpretationis
conclusve.
Hill, 814 F.2d at 1195 (citations omitted). In the present case, the arbitrators interpreted the parties
Agreement, and ther decisonwasrationaly based on the terms of Agreement. Assuming arguendo that
the essence test was adopted as an appropriate ground for vacating an arbitrationaward inthisjurisdiction,
we could not conclude that the award in this case was made contrary to the essence of the parties

Agreement. Accordingly, we hold that the lower court erred in vacating the arbitrators award on this

ground.™

Law Institute-American Bar Association Continuing Legal Education, July 7-11, 2003, Advanced Law of Pensions,
Welfare Plans, and Deferred Compensation, available at WESTLAW, SJ013 ALI-ABA 663, 675 (stating that HIPAA does
not “place any limits on the amount an individual may be charged for an individual health insurance policy and an issuer
may collect medical information to useit only for determining premiums’).

The guaranteed renewa provision in HIPAA is subject to agreement for coverage by the plan sponsor, in this
case, the Government. See 42 U.S.C. § 300gg-12(a) (West, WESTLAW through P.L. 108-295). Under HIPAA, the issuer
is only required to renew at the option of the plan sponsor. One plausible conclusion under the facts of this case was
that where the health care issuer (PacifiCare) proposes terms for renewal, which is rejected by the sponsor (the
Government), then the sponsor has de facto rejected the offer and thereby opted against renewal of the coverage. In
such circumstance, HIPAA alows for nonrenewal. Such conclusion arguably has some rational basis considering that
local law and the parties Agreement appear to be silent on the remedy to be applied where there is a disagreement as
to rates. See JEFFREY D. MAMORSKY, HEALTH CARE BENEFITS LAW § 16.03 (2004), found at WESTLAW, HCBL,
§16.03 (“It is up to the states to regulate rates in order to make health coverage affordable. So where price is still a barrier
to health coverage, the states will have to provide relief.”); Routh, supra, § 3:18 (“[E]ven though the insurer is required
to accept the small employer, the cost of the coverage can be prohibitively high, a least under [HIPAA]. The real issue
ishow state law will factor into the equation.”).

1 paifiCare raises severa other grounds supporting the arbitrators’ award, including the following: (1) the

Government breached its contract by unilaterally demanding coverage, violating the procurement law, and unilaterally
determining rates and benefits; (2) renewa for FY2004 was not required because the Government failed to timely pay
premiums; (3) the Government cannot compel specific performance of the Agreement; (4) and enforcement of the
Agreement is not allowed under the doctrine of “impossibility.” These issues have been rendered moot by our holding
reversing the lower court’s decision has rendered. We therefore find it unnecessary to address these arguments.
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V.
[57] Inaccordance with the foregoing, we hold that the lower court erred in vacating the arbitrators
October 1, 2003 award. Whilethelower court was permitted to review whether the arbitrators exceeded
their authority, the court was required to give the appropriate deference to the decisions of the arbitrators
relating to procedura requirements for issuing the award. The lower court erred in undertaking an
independent review of these matters and in concluding that the arbitrators exceeded their authority by
addressing the issue of PacifiCare s obligationto continue coverage for FY 2004. Furthermore, the lower
court’sconclusonthat the arbitrators erred as a matter of law on the merits did not support afinding that
the arbitration award was made in manifest disregard of the law or contrary to the essence of the parties
Agreement. Accordingly, the lower court’s decision vacating the October 1, 2003 arbitration award is

hereby REVERSED. This matter isremanded for further proceedings consgstent with this opinion.

Il
Il
I
Il
Il
I
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TORRES, J., Dissenting:

[58] The mgority holds that the arbitrators had the authority to determine the issue of PecifiCare's
continued obligation to provide coverage under the Agreement for FY 2004. | disagree withthisholding
for the reasons set forth below, and | therefore respectfully dissent.

[59] Thelower court in this case determined that the arbitrators exceeded their authority inrulingonthe
issue of PecifiCare' s continued obligation to provide coverage for FY 2004. The court's decison was
based on itsfinding that the arbitrators were not authorized to rule onissueswhichthe partiesdid not reach
an impase. The mgority’s andyss of the lower court’s decison focuses on the lower court's
determination on the issue of impasse.  Specificaly, the mgority holds that the question of whether the
parties reached an impasse on the issue of termination of coverage was a metter for the arbitrators to
decide. | agreethat the FAA applies to the present dispute, and that principlesof interpretationgoverning
casesunder the FAA gpply here. Kanazawa, Ltd. v. Sound, Unlimited, 440 F.2d 1239, 1240 (9th Cir.
1971); see 9 U.S.C. 8 1 (West, WESTLAW through P.L. 108-295). | also agree that under the
goplicable law, procedurd questions, including whether the parties reached an impasse on a particular
issue, are matters for the arbitrators to decide. John Wiley & Sons, Inc. v. Livingston, 376 U.S. 543,
557, 84 S. Ct. 909, 918 (1964). However, as the mgjority correctly recognizes, arbitrators are only
permitted to decide procedural matters related to subjectswhichare arbitrable inthefirg place. 1d. Thus,
the issue of whether procedurd requirements for arbitration have been met cannot be determined by the
arbitrators unless it isfirgt determined that “that the parties are obligated to submit the subject matter of a
dispute to arbitration.” Id.

[60] In the present case, the arbitrators impliat finding that an impasse existed on the issue of
termination is immaterid if the question of whether PacifiCare had a continuing obligation to provide

coverage when the parties failed to mutudly agree onthe rates and benefitsfor FY 2004 was not a subject
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that the arbitrators had the authority to decide. It is here that my view diverges from that of the mgjority.
[61] Itissettled law that the question of whether adispute is arbitrable is for the court to decide absent
“clear and unmigtakabl e’ evidence that the partiesintended to reserve the questionfor the arbitrators. First
Optionsof Chicago, Inc. v. Kaplan, 514 U.S. 938, 944, 115 S. Ct. 1920, 1924 (1995) (quoting AT& T
Techs., Inc. v. Comm. Workers, 475 U.S. 643, 649, 106 S. Ct. 1415, 1418-19) (brackets omitted); see
Lebanon Chem. Corp. v. United Farmers Plant Food, Inc., 179 F.3d 1095, 1100 (8th Cir. 1999)
(“Without a clear and unmigtakable delegation of the question of arbitrability to an arbitrator, the
arbitrability of adispute must be decided by the courts.”). Viewingtheparties Agreement, and specificaly
the arbitration clause, it is neither clear nor unmistakable that the parties intended for the arbitrators to
determine their own authority to decide aparticular dispute. See Carsonv. Giant Food, Inc., 175 F.3d
325, 330 (4th Cir. 1999) (“[A]rbitration clausesthat generdly commit dl interpretive disputes‘ reaing to’
or ‘arisng out of’ the agreement do not satisfy the clear and unmistakable test.”); McLaughlin Gormley
King Co. v. Terminix Int’| Co., 105 F.3d 1192, 1194 (8th Cir. 1997) (finding that the contract provison
requiring arbitration of “[any controversy arisng out of, or relaingto this Agreement or any modification
or extenson hereof” did not “clearly and unmistakably evidence ] the parties intent to give the arbitrator
power to determine arbitrability”) (ateration inorigind); cf. Spahr v. Secco, 330 F.3d 1266, 1270 (10th
Cir. 2003) (“[PJrovisions to arbitrate dl disputes arising out of or relating to the overal contract, like the
one at issue here, do not providethe requisite clear and unmistakable evidence *within the four corners of
the [a]greement that the partiesintended to submit the question of whether anagreement to arbitrate exists
toanarbitrator.””) (quoting Riley Mfg. Co. v. Anchor Glass Container Corp., 157 F.3d 775, 780 (10th
Cir. 1998)).

[62] Whether the parties intended to arbitrate the issue of termination when they could not mutualy

agree on rates and benefits wastherefore aquestionfor the court to decide. SeeFirst Options, 514 U.S.
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at 944-45, 115 S. Ct. at 1924. Deciding this question isamatter of contract interpretation. Seeid., 514
U.S. a 944,115 S. Ct. at 1924. Inlight of the policy favoring arbitration, doubts asto whether aparticular
issueis arbitrable are to be resolved in favor of arbitration. SeeFirst Options, 514 U.S. at 943-44, 115
S. Ct. a 1924. However, this policy favoring arbitration cannot override the parties intent. See Equal
Employment Opportunity Comm'n (“ E.E.O.C.”) v. Waffle House, Inc., 534 U.S. 279, 294, 122 S.
Ct. 754, 764 (2002) (“While ambiguitiesin the language of the agreement should be resolved in favor of
arbitration, we do not override the clear intent of the parties, or reach a result inconsstent with the plain
text of the contract, smply because the policy favoring arbitration isimplicated.”) (citing Volt Info. Scis,,
Inc. v. Bd. of Trs. of Leland Stanford Jr. Univ., 489 U.S. 468, 476, 109 S. Ct. 1248, 103 L .Ed.2d 488
(1989)); Carson, 175 F.3d a 328-29. The United States Supreme Court has recognized that:

[T]he FAA does not require parties to arbitrate when they have not agreed to do so, nor

does it prevent parties who do agree to arbitrate from excluding certain dlaims from the

scope of thar arbitration agreement. It Smply requires courts to enforce privatey

negotiated agreements to arbitrate, like other contracts, in accordance with their terms.
Volt Info. Scis,, Inc. v. Bd. of Trs. of Leland Stanford Jr. Univ., 489 U.S. 468, 478, 109 S. Ct. 1248,
1255 (1989) (citations omitted). “[T]he purpose of Congressin 1925 wasto make arbitration agreements
as enforceable as other contracts, but not more so.” Prima Paint Corp. v. Flood & Conklin Mfg. Co.
388 U.S. 395, 404 n.12, 87 S. Ct. 1801, 1806 n.12 (1967). Therefore, “[d]espite the public benefits of
arbitration, the determinationof what disputesarearbitrable isfocused onthe intert of the parties.” Carson,
175 F.3d at 328-29; see also U.S Titan, Inc. v. Guangzhou Zhen Hua Shipping Co., 241 F.3d 135,
146 (2d Cir. 2001) (“Notwithstanding the strong federa policy favoring arbitration as an dternaive means
of dispute resolution, courts must trest agreements to arbitrate like any other contract.”) (citationomitted).
Because arbitrationisametter of contract, “a party cannot be required to submit to arbitrationany dispute

which he has not agreed so to submit.” Carson, 175 F.3d at 328 (quoting United Steelworkers of Am.

v. Warrior & Gulf Nav. Co., 363 U.S. 574, 582, 80 S. Ct. 1347, (1960)) (brackets omitted).
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[63] Badancngthepolicyfavoring arbitrationwiththe importance of contractual intent, arbitrationshould
be dlowed where the arbitration clauseis broad without limitations and is properly denied whenthe parties
have contracted to limit the scope of arbitration. Where anarbitrationclauseis not broad, courts must be
sure that the parties contracted to arbitrate the issue at hand. “[A]lthough the Federa Arbitration Act
embodies aclear federd policy favoring arbitration agreements, such agreements must not be so broadly
construed as to encompass daims that were not intended to be arbitrated under the origina contract.”
AGCO Corp. v. Anglin, 216 F.3d 589, 593 (7th Cir. 2000) (citation omitted). After reviewing the
parties Agreement, itismy view that the parties did not intend to arbitrate the issue of termination where
the parties could not mutually agree on rates and benefits for FY 2004.

[64] “When deciding whether the parties agreed to arbitrate a certain matter . . ., courtsgenerdly . .
. should apply ordinary state-law principles that govern the formation of contracts.” First Options, 514
U.S at 944, 115 S. Ct. at 1924. Guam law provides that, in construing a written contract, the contract
language is used to determine the parties intent. Title 18 GCA § 87105 (1994) (“When a contract is
reduced to writing, the intentionof the partiesisto be ascertained from the writing alone, if possible. .. .");
see Ronquillo v. Korea Auto, Fire & Marine Ins. Co., 2001 Guam 25, 1 10 (stating that “the intent of
the parties is ascertained from the writing done’); Title 18 GCA 8§ 87104 (1994) (“The language of a
contract is to govern its interpretation, if the language is clear and explicit, and does not involve an
absurdity.”); Camacho v. Camacho, 1997 Guam 5, 1 33 (“[I]n interpreting a clause of a contract to
determine the intent of the contracting parties, whenever possible, the expresslanguage of the contract
should contral.”).

[65] Here, thearbitratorsdecided whether PacifiCare could bereleased fromtheir continuing obligation
to provide coverage wherethe partiesdid not agree onrates and benefitsfor FY 2004. PacifiCareargues,

and the mgority accepts, that the decison reeasing PecifiCare from their continuing obligation is
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appropriate because it sems from a dispute or controversy covered by the arbitration clause. The
Government’s dam is essentidly that it did not contract to arbitrate this grievance -- the release of
PacifiCarefromtheir continuingobligation, smply because PacifiCare made an offer that wasnot accepted.

Instead, the parties agreed that the contract would be renewed automatically and PacifiCare had a
continuing obligetionto provide coverage with the rates to be determined by the arbitrators in the event of
an impase.

[66] Indiscerningthe parties’ intent onwhether the issue of PacifiCare’ s continued obligation based on
afalureto agree onrates and benefitswas withinthe authority of the arbitratorsto decide, the starting point

isthe language of the arbitrationclause. Section 1.01 of Attachment 111 of the Agreement provides. “Any
dispute or controversy between the parties aisng under this Agreement shdl be submitted to binding
arbitration.” ER, vol. Il of 11, p. 215 (Agreement, Attachment I11, 8 1.01). While generd, the arbitration
clause cannot be viewed ina vacuum, and must be considered againgt other provisons of the contract. See
Yasuda Fire & Marine Ins. Co. v. Heights Enters., 1998 Guam 5, 14 (“Language in a contract must
be construed inthe context of that ingrument as awhole and the circumstances of that case. . . .”) (quoting
Bank of the West v. Quperior Court, 2 Cd. 4th 1254, 1265 9Cadl. 1992)). “However broad may bethe
terms of a contract, it extends only to those things concerning whichit appearsthat the parties intended to
contract.” Title 18 GCA § 87114 (1994). Thus, we should not read a contract more expansvely than
what the parties intended, as gleaned from al provisons of the contract. It isthe law in this jurisdiction
the “[tlhe whole of a contract is to be taken together, so as to gve effect to every part, if reasonably
practicable, each clause helping to interpret the other.” Title 18 GCA § 87107 (1994).

[67] Applying the aforementioned rules of interpretetion, | conclude thet the arbitration clause in this
case cannot be characterized as “broad” in light of other provisonsin the parties Agreement which limit

the subject matters and scope of the arbitrators authority.
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[68] Sections1.01.11 and 1.01.24 of Attachment 111 of the Agreement specificdly limit the issuesthat
the arbitrators may rule upon after a dispute has been submitted for their consideration. Section 1.01.11
of Attachment 111 of the Agreement ingtructsthat the arbitrators' decisionmust be limited toissuesspecified
in the notice provided in Section 1.01. Similarly, Section 1.01.24 states that, while each party agrees to
perform and to fulfill the award or finding concerning the matters submitted to arbitration, the arbitrators
are bound by the Agreement. Both sectionsclearly indicate that the arbitrators cannot rule on “any dispute
or controversy” aisng under the Agreement as the arbitration clause would initialy suggest. Other
provisons of the Agreement further evidence the parties’ intent that not al issues will be covered by the
arbitration clause. Section 1.01.24 provides that pleadings in any action pending on the same matter
submitted to arbitration “shal be deemed amended to limit the issues, if any, to those not covered by the
arbitration.”*2 ER, vol. Il of I1, p. 220 (Agreement, Attachment |11, § 1.01.24) (emphasis added). This
section contemplates the existence of issues which are in fact cognizable in a court action and not
arbitration. A find limitation isfound in Section2 of Attachment 111 of the Agreement, where the “parties
acknowledge that the revisions to the arbitration procedures.. . . do not change the effect of the decision

of the Digtrict Court of Guam Appellate Divisionin Civil Case No. 90-00014A on the Agreement.”® ER,

2 The majority suggest that this case does not come within the scope this particular part of Section 1.01.24,
when in fact litigation was pending concerning the dispute of PacifiCare’s obligation to continue coverage for FY 2004.
This appeal arose out of a complaint filed by the Government to compel performance of the automatic renewal provision
contained in the Agreement, thus triggering application of Section 1.01.24.

13 The Appdlate Division case refarred to is Gover nment of Guamyv. FHP, Inc., Civ. No. 90-
00014A, 1991 WL 275584 (D. Guam App. Div. July 10, 1991). There, the Government chdlenged the
automatic renewd provison, Smilar to Paragraph 2.1 in this case, ina contract between the Government
and PacifiCare's predecessor in interest, FHP, Inc. Id. a * 7. The Government alleged that the
“automatic annud renewa clauses are effectively perpetud and thusvoid.” 1d. The Government further
dleged that “because the contracts do not Sate a duration of the automatic annud renewa clauses, the
hedlth care service agreements are terminable by GovGuam after areasonabletime.” 1d. The Appellate
Divison disagreed, gpproving the lower court’ s finding that the agreement is “not expressy or impliedly

petua,” but rather, was " automaticaly renewed subject to written consent.” 1d. The court concluded
that “[w]hile the agreements may therefore exist for a very long time, they may be terminated and thus are
not inperpetuity.” Id. Thecourt ultimatey determined that the* automatic annua renewd clausesarevadid
and enforcegble” Id. at * 11.
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val. 1l of 1l, p. 220 (Agreement, Attachment 111, § 2). Construing the arbitration clause as broad and
unlimited would render these latter two contractual provisons superfluous. To give the latter provisons
appropriate Sgnificance, they are only rationdly interpreted as limiting the scope of the matters which may
be resolved by way of arbitration.

[69] Because the arbitration clauseislimited by other contract provisons, itisnot at dl clear that the
parties intended to arbitrate termination after negotiationsfail. 1f the arbitration clause were in fact broad
and unlimited, it could more easily be concluded that any issue rdated to continued coverage isarbitrable
to the extent that the issue arose out of the Agreement and the parties’ obligations under the Agreemen.
However, because the arbitration clause in this Agreement is limited as identified above, it cannot be
concluded that the clause necessarily encompasses any dispute as to PacifiCare’ s obligation to continue
coverage. Thus, in discerning the intent of the parties, other provisons of the Agreement must be

considered.
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[70] Paragraph 2 of the Agreement clearly provides that the contract shal renew automaticaly on the
firg day of the Fisca Year unless terminated by the Government for mgor default in the availability or
quality of services. Importantly, the Agreement is silent on termination based on an dlegation that
PecifiCare's offer of rates was not accepted by the Government athough the Agreement clearly
contemplates termination of PecifiCare’'s obligation to continue coverage under other specified
circumstances.™

[71] Condderingthese aspects of the Agreement, it can only be concluded that the partiesdid notintend
that the issue of PecifiCare's obligation to continue coverage based on failed negotiations was in fact
arbitrable.® Because the parties clearly meant for coverage to be renewed automaticaly, it is evident that
they intended for the arbitrators to decide only those questions related to aspects of coverage specified
under the terms of the Agreement, and not the obligationto offer continued coverage under circumstances
not contempl ated under the Agreement. BY induding pecific circumstanceswhere terminationis alowed,
(e.g. for mgor default in the quality of services or thelack of an appropriation), the arbitrators authority
to decide questions of termination was limited. Such limitation influences the outcome here. Because
termination for a falure to negotiate rates was not a circumstance warranting termination under the
Agreement, it is apparent that the parties did not intend for thisissue to be decided by the arbitrators. To
hold otherwise eviscerates the parties’ contractua obligations and is in contravention of the Agreement’s

continuing clause.

14 Under Paragraph 2.3, the contract may aso be terminated in the event of non-payment due to a failure to

appropriate funds. Further, Paragraph 2.2 reserves for PacifiCare the right to suspend performance or terminate
membership in the event of nonpayment by subscribers.

= Notably, the Agreement is also silent on termination based on a material breach for nonpayment of premiums.
PacifiCare asserts that the habitua late payment by the Government is a material breach of the contract and it is well
settled law that a material breach excuses the other parties’ performance. Section 1.01.11 of Attachment Ill specifically
states that the arbitration award shall be based solely on the issues identified in the notice of issues provided in Section
1.01 of Attachment IIl. Whether the parties agreed that the arbitrators could decide this issue need not be addressed
here because the issue of non-payment was not included in PacifiCare's notice provided in Section 1.01.
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[72] Thisinterpretation of the Agreement does not conflict withany recognized policy. Unlikein labor
cases, for example, whereit is agreed that the arbitrator has speciaized knowledge which promotes the
use of arbitration as a matter of policy, the arbitration scheme in the present case does not reflect the
presence of specidized ingitutional competence whichismore apt inadministering the parties’ rightsunder
the contract. See Gateway Coal Co. v. United Mine Workersof Am., 414 U.S. 368, 377-379, 94 S.
Ct. 629, 637 (1974).1° There is nothing that would suggest that the arbitrators have any specidized
knowledge which the parties would reasonably expect be accorded special rdiance. So, too, there is
nothing which would suggest that the parties would expect any different standard to apply in determining
whether a particular daim is arbitrable. Thus, like the question of who should decide questions of
arbitrability, where the intent of the parties to arbitrate questions of arbitrability must be clear and

unmistakable, there is little reason to gpply alesser sandard of proof in determining whether the parties

16 1n Gateway Coal Co. v. United Mineworkersof America, the United States Supreme Court
enunciated the standard in determining whether an issue is arbitrable under a collective-bargaining
agreement, sating that “*[a]n order to arbitrate the particular grievance should not be denied unlessit may
be sad with positive assurance that the arbitration clause is not susceptible of aninterpretationthat covers
the asserted dispute. Doubts should be resolved in favor of coverage.”” 1d., 414 U.S. 368, at 378-79, 94
S. Ct. at 632 (quoting United Steelworkers of America v. Warrior & Gulf Navigation Co., 363 U.S.
574, 582--583, 80 S. Ct. 1347, 1353 (1960). The Court further recognized the basis for this libera
standard, tating that

commercid arbitrationand labor arbitration have different objectives. Intheformer case,

arbitration takes the place of litigation, whilein the latter “arbitration is the subgtitute for

indudrid gtrife.” A collective-bargaining agreement cannot define every minute aspect of

the complex and continuing relaionship between the parties. Arbitration provides a

method for resolving the unforeseen disagreements that inevitably arise. And in resolving

such disputes, the labor arbitrator necessarily and appropriately has resort to

consderations foreign to the courts:

The labor arbitrator’s source of law is not confined to the express
provisons of the contract, as the industria commonlaw--the practices of
the industry and the shop--is equdly a part of the collective bargaining
agreement dthough not expressed in it. The labor arbitrator is usudly
chosen because of the parties confidence in his knowledge of the
common law of the shop and their trust in his persond judgment to bring
to bear congderations which are not expressed in the contract as criteria
for judgment.
Id. (quoting United Steelworkers, 363 U.S. at 578, 581-82, 80 S. Ct. at 1351-53).
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agreed that a particular subject matter should be arbitrated. Both inquiries require the same fundamenta
determination -- that of the parties intent. The mgority seems to suggest that alesser standard of proof
isrequired to determine whether aparticular daimisarbitrable. Thismanner of interpretation is debatable,
for even a pro-arbitration interpretation of the contract cannot overridethe parties’ intent as evidenced in
the Agreement.t’

[73] A judge may vacate an arbitration award if the “ arbitrators exceeded their powers” 9U.SC. §
10(a)(4) (West, WESTLAW through P.L. 108-295). “An arbitrator exceeds his powers when he acts
without subject matter jurisdiction, [or] decides an issue that was not submitted to arbitration . . . .”
Jordanv. Cal. Dep't of Motor Vehicles, 123 Cd. Rptr.2d 122, 131 (Ct. App. 2002) (citations omitted).
The parties Agreement in this case must be viewed asawhole, with each provison interpreted in light of
eachother, so asto give effect to every part, if reasonably practicable. See 18 GCA §87107. Whenthe
intent is clear, the court must give effect to that intent. 18 Interpreting the parties’ Agreement, it is clear that
the Government bargained for the contract to continue eachyear and did notintend toarbitratethe question
of PacifiCare’ s continued obligation to offer coverage where the parties could not Smply agree on rates.
Thus, the arbitratorsignored the Agreement’s clear contractua limitations regarding their authority. The

arbitrators acted on a subject which they had no authority to decide. “Arbitration under the [FAA] isa

171t is particularly appropriate that the court closely scrutinize the parties intent under the Agreement regarding
the scope of the arbitrators' authority to determine issues. This is because the Agreement appears to give one party
the unilateral ability to frame the issues presented for arbitration. While it is clear that the notice provided in Section 1.01
cannot ater the contract or the arbitrators authority under the contract, by allowing one party the ability to specify the
issues, an opportunity exists to mingle non-arbitrable issues with arbitrable ones. The availability of this opportunity
necessitates a more searching review of whether the issues actualy submitted or ruled upon were within the arbitrators’
authority to decide as evidenced under the Agreement — for it is the Agreement which encompasses the intent of both
parties.

18 Even if it is concluded that the question of the arbitrability of PacifiCare’s obligation to continue coverage
was ambiguous under the terms of the Agreement, such ambiguity must be resolved, as a matter of law, against
PacifiCare. Section 87120 of Title 18 of the GCA states that where uncertainty is not removed by the general methods
of statutory interpretation, “the language of a contract should be interpreted most strongly against the party who caused
the uncertainty to exist.” Title 18 GCA § 87120 (1992). Furthermore, “[t]he promisor is presumed to be such party; except
in a contract between a public officer or body, as such, and a private party, in which it is presumed that all uncertainty
was caused by private party.” Id. (emphasis added). Applying this rule of construction, an interpretation favoring the
Government must prevail.
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matter of consent, not coercion . ...” Volt Info. Sciences, Inc., 489 U.S. at 479, 109 S. Ct. at 1256.
To uphold the arbitrationaward inthis case would disregard the principlethat “ [t] he parties--not the courts-
-control which disputes will be arbitrated.” Carson, 175 F.3d at 329. For this reason, | respectfully

dissent.



