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BEFORE: F. PHILIP CARBULLIDO, Chief Justice; RICHARD H. BENSON, Justice Pro Tempore;
PETER C. SIGUENZA, JR., Justice Pro Tempore*

CARBULLIDO, CJ.:

[1] Defendant-Appdlant Bassdll S. Hall appeals fromthetrid court’ s judgment of conviction on two
charges of Aggravated Murder (AsaFirst Degree Felony), one charge of First Degree Robbery (As a
First Degree Felony), and three Specid Allegations of Possession and Use of a Deadly Weapon in the
Commissonof aFdony. Specificdly, Hal arguesthat (1) thetrid court ot jurisdiction by reason of afour
and one-hdf year dday inentering judgment after the return of the jury verdict; (2) thetria court violated
his statutory and conditutiond rights to a speedy sentencing and a speedy appeal; (3) the trial court
improperly admitted the prior consistent statement of a witness; and finaly (4) he recelved ineffective
assstance of counsd. We hald that: (1) thetria court properly pronounced judgment in accordance with
the requirements of Title 8 GCA § 120.14; (2) thetrid court had jurisdiction to enter the August 6, 2002
judgment againg Hall; (3) Hal's statutory and congtitutiond rights to a speedy sentencing and speedy
gpped were not violated; (4) thetrid court erred in admitting the prior consstent statement of awitness,
but such error is not reversible error. Findly, we dedline to reach a resolution on the issue of ineffective

assistance of counsdl, which we find to be more appropriate in a petition for writ of habeas corpus.

l.
[2] On April 18, 1996, Defendant-Appelant Bassdl S. Hal (“Hdl™) was indicted by the grand jury
on charges semming fromthe death of Victor Lobdedll. Hewas charged with: (1) Aggravated Murder (As
als Degree Felony); specid dlegation of Possession and Use of a Deadly Wegpon in the Commission
of aFedony; (2) Aggravated Murder (As a 1st Degree Felony); specid allegationof Possessonand Use
of a Deadly Weapon in the Commission of a Fdony; and (3) First Degree Robbery (As a 1st Degree
Felony); specid dlegation of Possession and Use of a Deadly Weaponinthe Commissionof a Felony.
Appdlant’s Excerpts of Record, tab B (Indictment).

1 Retired Chief Justice Benjamin J.F. Cruz was appointed to this appeal as Justice Pro Tempore After the ora

argument, Justice Cruz became disqudified from participating in this proceeding and Retired Chief Justice Peter C.
Siguenza, Jr. was appointed Justice Pro Temporeto replace him.
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[3] OnApril 24, 1996, Attorney John F. Tarantino (“ Tarantino”) was appointed as counsd for Hall.
Record on Apped, tab 28 (Notice of Court Appointment of Counsd).

[4] On January 30, 1998, the jury tridl commenced and on February 13, 1998, the jury returned a
verdict of guilty on al charges against Hall. Record on Apped, tab 200 (Verdict Forms).

[5] On April 9,1998, a presentence investigationreport was submitted to thetriad court. Record on
Appeal, Docket Sheet, p. 24, seg. 221.

[6] On May 4, 1998, Hdl, dong with Tarantino, appeared in the trid court for sentencing. Hall was
sentenced to lifewithout parole plus 75 years. No written Judgment was entered at this time. Record on
Appedl, tab 227 (Clerk’ s Minutes).

[7] OnMarch?22, 1999, Tarantino was appointed Acting Attorney General of Guam. Peoplev. Hall,
Supreme Ct. Case No. CRA02-003, Order (filed June 10, 2003).

[8] On July 31, 2002, the People submitted ajudgment in the trid court, which was signed and filed
on August 5, 2002. Appdlant’s Excerpts of Record (Judgment).

[9] OnAugust 15, 2002, the Judgment was entered inthe docket. Record on Appeal, Docket Sheet,
p. 24, seq. 251. Hall’s appedl followed. Record on Appedl, tab 248 (Notice of Appeal).

.
[10]  Thiscourt hasjurisdiction to hear this gppea fromafind judgment pursuant to Title 7 G.C.A. 88
3108(a) and 3107(b) (1994).

[1.
[11] Hadlraisesseverd issues on apped. Hdl arguesthat the delay inthe entry of judgment violated the
requirements of Title 8 GCA 8§ 120.14, resulted in the trid court’ s loss of jurisdiction, and infringed upon
his statutory and condtitutional rightsto a speedy sentencing and a speedy appeal. With respect to claimed
errors during trid, Hall contends that the trid court improperly admitted the prior consstent statement of
witness Judtin Atoigue. Findly, Hal daimsthat he received ineffective assistance of counsd. Weexamine

each clam of error in turn.
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A. Title8 GCA §120.14
[12] The first issue we address is whether the trial court properly complied with the requirements
imposed by Title 8 GCA § 120.14. That section, entitled “Judgment of Guilty: Time for Sentencing,”
provides:

(a) Aftera. . . verdict of guilty againgt the defendant, the court shall . . . appoint atimefor
pronouncing judgment, which must be 21 days after the.. . . verdict.

(b) Notwithgtanding Subsection (a), the court may extend the period provided in
Subsection (a);
(2) For such period as is necessary to permit preparation of the
presentence report . . . .

Title 8 GCA § 120.14 (1994) (emphasis added).

[13] Thelanguage of section120.14 expressy requiresthat the tria court timely “ pronounce” judgment,
but does not address the formad entry of such judgment. See 8 GCA § 120.14. The term *pronounce’
means “to announce formally.” BLACK’sLAw DiCTIONARY (8th ed. 2004). Further, theterm“ sentence”
isdefined as“[t]he judgment that a court formdly pronounces after finding a crimind defendant guilty; the
punishment imposed on a crimind wrongdoer.” BLAcK’sLAw DicTIONARY (8th ed. 2004). Hal argues
that the formd entry of judgment is required to satisfy section 120.14. However, asmilar argument was
considered and rejected by the appellate court in Mclnoway v. State, 294 N.E. 2d 803 (Ind. 1973),
wherethe defendant argued that athough he was sentenced shortly after the returnof the verdict, excessive
delay inthe entry of judgment violated a statute which required the timely pronouncement of judgment. 1d.
at 806. The court held, in congtruing a statute with terms similar to section 120.14, “the terms [judgment
and sentence] are synonymous within this context and [thug] the decree sentencing the defendant is a
‘judgment’ within the meaning of” the gatute. 1d.

[14] Inthiscase, thejuryreturned averdict of guilty on February 13, 1998. Almost two months later,
onApril 9, 1998, apresentenceinvestigaionreport was submitted to the trid court. OnMay 4, 1998, Hall
appeared before the trid court for sentencing, wherein the court imposed a sentence of life without parole
plus 75 years. Although the forma entry of judgment did not occur until August 6, 2002, gpplying the
above authorities, wefind that the court pronounced judgment and sentence, within the meaning of section
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120.14, on May 4, 1998, approximately three months after the return of the jury verdict and one month
after receipt of the presentence report.
[15] Whileitisclear that the three month period exceedsthe twenty-one day rule prescribed by section
120.14(a), the same statutory provision grants the trid court the discretion to postpone the imposition of
sentence pending the preparation of a presentencereport. See 8 GCA 88 120.14(a) and (b). Therefore,
we hold that the trid court pronounced judgment in accordance with the requirements of Title 8 GCA §
120.14.

B. Loss of Jurisdiction
[16] The next issue we addressis whether the trid court logt jurisdiction prior to its entry of judgment
on August 15, 2002. Specificaly, Hal asserts that the four and one-haf year delay betweenthe return of
thejuryverdict and the entry of judgment resulted inthetria court’ slossof jurisdiction. Wedisagree.
[17] Hrs, jurisdictions which have discussed the loss of jurisdiction principle focus on the trid court’s
delay inthe impaogitionand/or pronouncement of sentence. Inthosejurisdictions, “it isthe duty of the court
to pronounce judgment promptly . . . . If sentence isindefinitely suspended, the court loses jurisdiction,
and ajudgment subsequently enteredisvoid.” Peoplev. Penn, 135 N.E. 92, 95 (emphasis added). As
stated previoudy, thetria court properly complied with the requirements of Title 8 GCA § 120.14, ad
thus, there was no delay in the pronouncement of judgment.
[18] Second, and more importantly, the “failure to pronounce judgment within the time specified isnot
jurisdictional.” People v. Williams 151 P.2d 244,245-46 (Cd. 1944) (empheds added). “Title 8
GCA §120.14 isderived from § 1191 of the CdiforniaPenal Code.” Peoplev. Santos, Crim. No. 67F-
80, 1982 WL 30547, *1 (Dig. Ct. App. Div. 1982); 8 GCA § 120.14 cmt. Therefore, we find the
Cdifornia case law persuasive absent a compdling reason to deviate. See Fajardo v. Liberty House,
2000 Guam 4, 11 17. Accordingly, we hold that the trid court had jurisdiction to enter judgment against
Hall on August 6, 2002.2

2 We note that the court in People v. Williams recognized that athough a delay in the pronouncement of

judgment is a procedural matter, “[a] judgment so pronounced may not be reversed on appea unless the delay results
in a miscarriage of justice, for the reason that the pronouncing of judgment is a mere matter of procedure. . . .” Williams,
151 P.2d a 246. We need not consider whether a miscarriage of justice has occurred in this case, as such inquiry is
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C. Speedy Sentencing

[19] The next issue we address is whether, under the procedura facts of this case, Hall’s speedy
sentencing rightswere violated. In Pollard v. United States, 352 U.S. 354, 361, 77 S. Ct. 481, 486
(1957), the United States Supreme Court assumed, but did not decide, that sentencing was “part of the
trid for purposes of the Sxth Amendment.” Asaresult of Pollard, “a number of state and federal
appellate courts either have held or have assumed that the Speedy Trid Clause of the Sixth Amendment
gopliesto sentencing . . . . Theweight of this authority is highly persuasive and holds that adefendant has
aright to a speedy trid and to a speedy sentencing under the Sixth Amendment . . . .” Perdue
v.Commonwealth, 82 SW.3d 909, 911-12 (Ky. 2002) (citation omitted).

[20] We again reject Hall's gpplication of the speedy trid/sentencing factors delineated in the above
cases to the four and one-haf year delay in entry of judgment. The cases upon which Hall rdlies address
excessve delay between convictionand sentencing and thus we do not extend their applicationto the delay
in entering judgment in this case. See Burkett v. Cunningham, 826 F.2d 1208, 1220 (3rd Cir. 1987)
(“[T]he Speedy Trid clause of the Sixth Amendment gpplies from the time an accused is arrested or
cimindly charged, up through the sentencing phase of prosecution.”); Burkett v. Fulcomer, 951 F.2d
1431, 1438 (“[T]he Sixth Amendment right to a speedy trid applies from arrest through sentencing.”);
Trotter v. Sate, 554 So.2d 313, 316 (Miss. 1989) (“[T]he impositionof sentenceis part of the trid for
sxth amendment purposes’).

[21] Thus condstent withthe Court in Pollard, we assume without deciding that the Sixth Amendment
right to a speedy trid includes the right to a speedy sentence. SeePollard, 352 U.S. at 361, 77 S. Ct. at
486. To determine whether a speedy sentencing violation has occurred, we turn to the speedy trid
baancing factors set forthinBarker v. Wingo, 407 U.S. 514, 530, 92 S. Ct. 2182 (1972), whichare: the
length of the delay, the reason for the dday, the defendant’s assertion of his right to a speedy trid, and
prejudiceto the defendant. 1d. at 530, 92 S. Ct. at 2192. Applying thesefactorsto the three month period
between the return of the jury verdict and sentencing, we find no violation of Hall’s right to a speedy

triggered only by a delay in the pronouncement of such judgment. See id. (stating that, where a delay occurs in the
pronouncement of judgment, a conviction will not be reversed “unless the delay results in the miscarriage of justice.”).
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sentence. Fird, thelength of delay between the return of the jury verdict and imposition of Hall’ s sentence
is three months, which we find is not unreasonably excessive. Second, the delay was for the purpose of
preparing the presentence report, a delay which is anticipated and allowed pursuant to Title 8 GCA §
120.14, and therefore, reasonable. Third, it isunclear from the record whether Hall asserted hisright to
apeedy trid or aspeedy sentence. Fourth, Hall has failed to show that he was prejudiced by the three
month delay in his sentencing.
[22] In aum, assuming for the sake of argument that the Sixth Amendment right to a speedy trial
encompasses the right to a speedy sentence, upon gpplication and weighing of the Barker factorsto the
circumstances of this case, we hold that Hall’ s right to a Speedy sentence was not violated.

D. Due Process
[23] The next issue we consider is whether Hall’s due process rights were violated through the tria
court’s four and one-haf year delay in entering judgment against him. The United States Supreme Court
hasheld, “whena State opts to act in afield where its action has sgnificant discretionary e ements, it must
nonetheless act in accord with the dictates of the Condtitution, and, in particular, in accord with the Due
ProcessClause” Evittsv. Lucey, 469 U.S. 387, 401, 105 S. Ct. 830, 839 (1985). In other words,
“[w]hile the Condtitution doesnot require a state to provide a system of appedls, . . . if aate choosesto
do so, the appedl, too, must accord withthe basic requirementsof due process’ Perdue, 82 S.W. 3d at
911 (brackets omitted); Rheuark v. Shaw, 628 F.2d 297, 302 (5th Cir. 1980). Consequently, courts
have acknowledged that “ extreme delay in the processing of an gpped may amount to aviolation of due
process.” United States v. Antoine, 906 F.2d 1379, 1382 (9th Cir.), cert. denied, 498 U.S. 963, 111
S.Ct. 398 (1990); see United Satesv. Pratt, 645 F.2d 89, 91 (1t Cir.), cert. denied, 454 U.S. 881,
102 S. Ct. 369 (1981); Cody v. Henderson, 936 F.2d 715, 719 (2nd Cir. 1991); Burkett v.
Cunningham, 826 F.2d at 1221-22 (3rd Cir. 1987); Rheuark, 628 F.2d at 302-03; DelLancy v.
Caldwell, 741 F.2d 1246, 1247-48 (10th Cir. 1984) (per curiam).
[24] Inevauating due process dlamsin the agppellate context, we examine four aress of inquiry. See
United States v. Tucker, 8 F.3d 673, 676 (Sth Cir. 1993). They include: “(1) thelength of the ddlay; (2)
the reason for the delay; (3) the defendant’ s assertion of hisright to apped; and (4) the prgjudice to the
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defendant.” 1d. (citing Antoine, 906 F.2d at 1382). The last of these inquiries, the determination of
pregjudice, “ismost important: ‘ adue process violaion cannot be established absent ashowing of prejudice
to the gppellant.”” Tucker, 8 F.3d at 676 (quoting Antoine, 906 F.2d at 1382).
[25] Hdl rdieson Peoplev. Olsen, 462 F.Supp. 608, 613 (D. Guam App. Div. 1978), in support of
his argument that prejudice need not be proven in a dam for violation of theright to a speedy apped.
However, the Olsen holding is contrary to the law as stated by the Ninth Circuit as well as other
jurisdictions. We recognize that inthe Situation where an appellate court affirms a defendant’ s conviction
on the merits, the issue of prejudice suffered through an inordinate delay in his appeal is a difficult one.
“Some courts have sad, in effect, that affirmance of a conviction nullifies a due processdamonthe bass
of adelayed appeal.” Satev. Crabtree, 625 SW.2d 670, 674 (Mo. Ct. App. 1981). “At the other
extreme is language from opinions suggesting that undue delay in and of itsdf warrants discharge of the
defendant.” 1d. (cting Olsen, 462 F.Supp. a 613). The Crabtree court rejected the Olsen case as a
measure “far too drastic where, as here, no trid error appears.” The court thus observed:

The mere passage of time between the filing of anotice of gpped and the completion of

the trid transcript should not void a conviction, unlessit clearly appears that the delay in

some way impalrs a defense which would otherwise be available to the defendant where

anew trid is ordered for trid error.
Crabtree, 625 S.W. 2d at 674 (diting Rheuark, 628 F.2d at 303 n.8); Seealso Doescher v. Estelle, 477
F.Supp. 932, 935 n.3 (N.D. Tex. 1979) (mem. opinion) (“ This court's research has uncovered no other
caseinthe nation[aside fromOlsen] whereadday in the processing of an gppeal has entitled the prisoner
to a writ of habeas corpus and immediate release from prison[,]” “with no showing of prejudice being
necessary.”), overruled on other grounds, 616 F.2d 205.
[26] Thiscourt may reject the andyss posited by the Appellate Divisonif it is* not supported inthe law
or well reasoned.” Borjav. Bitanga, 1998 Guam29, 1 17 (“While we will not disturb precedent thet is
wdl supported inlaw and well reasoned, we dearly are within our authority to modify those interpretations
previoudy addressed by federa courts. . . . When choosing to make such changes, we will use our own
independent and reasoned andysis of theissuesbeforeus”) (interna quotation marks and citation omitted);
see also People v. Palomo, 1998 Guam 12, 1] 6 (recognizing that in People v. Quenga, 1997 Guam®6,
this court determined that the Appellate Division opinions “ are only persuasive and not controlling on this
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court’s interpretation of the law.”). Accordingly, we regject the Olsen case and hold that prejudice is
required in order to succeed on aclaim of adenia of aspeedy appeal. See Antoine, 906 F.2d at 1382.
[27]  Tumingnow to the rlevant inquiries, fird, inassessing thelengthof the delay, welook to the period
between the time of sentencing and the entry of judgment, as the failure to enter judgment impeded Hall's
ability to file an apped with thiscourt. See Guam R. App. P. 4(8).2 In this casg, the delay amounts to
goproximately four and one-haf years, which isasgnificant amount of time. Second, with respect tothe
reasonfor the dday, wefind that the delay is atributable to the trid court’ s failure to enter judgment onthe
docket after sentencing Hall on May 4, 1998. Third, with respect to whether Hall asserted his right to
gpped, we find that upon the trid court’ s entry of judgment, Hall filed his notice of gpped on August 13,
2002 and thus, timely asserted hisright toappeal . Thus, thefirg threeinquiriesweighinfavor of Hall.

[28] Thefourth and most important inquiry we must addressisthe prejudice suffered by Hall. Although
thefirg three inquiriesweigh in favor of Hall, the “evauation of the fourth factor is more difficult. . . . [A]
due processviolationcannot be established absent a showing of prgudice” Antoine, 906 F.2d at 1382
(emphasis added).

[29] To determine the existence of prejudice, we look for “three categories of potential prejudice
semming from addayed apped: (1) oppressive incarceration pending apped, (2) anxiety and concern
of the convicted party awaiting the outcome of apped, and (3) impairment of the convicted person’s
groundsfor appedl or of the viability of hisdefenseincase of retrid.” Id. (cting Rheuark, 628 F.2d at 303
n.g).

[30] Consderingthe firs category of potentia pregjudice,”[w]hether . . . incarcerationisunjudtified and
thus oppressive depends upon the outcome of his appeal on the merits” 1d.; see also Tucker, 8 F.3d at
676 (“[I]ncarceration was not oppressve because [defendant’s| appedl is meritless”).  As will be

discussed infra, upon review of the merits of Hall’s gpped, we find no reversible error, and thus, Hall’s

3 GuamR. App. P. 4(a) states, in relevant part:

The time within which an appeal may be taken in a criminal case shall be ten (10) days from the date
of entry of judgment. . . . A judgment or order is entered within the meaning of this subdivision when
it is entered in the civil or criminal docket and notice is given to the parties of this entry by the Clerk
of the Superior Court.
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incarcerationis not oppressive as suchtermisdefined by the Ninth Circuit. Furthermore, we disagree with
Hdl that he suffered prejudice in the form of oppressive incarceration asaresult of being held in close
confinement. Even assuming for the sake of argument that Hall wasimproperly held in close confinemernt,
it iswel established that prisoners do not have a due process liberty interest in their classfication while
incarcerated. See Moody v. Daggett, 429 U.S. 78, 88 n.9, 97 S.Ct. 274, 279 n.9 (1976); Wilson v.
Budney, 976 F.2d 957, 958 (5th Cir.1992); Solomonv. Benson, 563 F.2d 339, 339-40 (7th Cir. 1977).
This is because prisoner dasdfication implicates “no legitimate satutory or condtitutional entitlement
aufficent to invoke due process.” Moody, 429 U.S. at 88n.9,97 S. Ct. at 279 n.9. Accordingly, wefind
no due process violation with regard to Hall’ s classification; therefore, his incarceration cannot be viewed
as oppressive.

[31] Withrespect totheanxietyand concernof the convicted party awaiting the outcome of appeal, Hal
clamsthat he has experienced psychologica distress because of the delay in the appdllate process. “He
has not dleged, however, any particular anxiety suffered here that would distinguish his case from that of
any other prisoner awaiting outcome of anappeal.” Antoine, 906 F.2d at 1383. Therefore, asin Antoine,
“we do not conclude that this factor is particularly compdling.” 1d.

[32] Findly, addressing thethird category of potentia prejudice, namely, theimpairment of the convicted
person’ sgrounds for apped or of the viability of his defensein case of retrid, courts have hdd that “where
an appeal lacks merit, “the third concern is not implicated because the delay has not impaired [the
defendant’ ] grounds for appeal or impaired his defense in the event of retrid. . . . Had [the defendant]
received atimey decisionof hisappedal, he dill would not have succeeded.” Tucker, 8 F.3d at 676. Here
agan, the merits of the appeal determine whether the delay imparred Hall’s grounds for appeal or the
viability of his defense if his case were to be retried. As will be discussed, we find that the tria court
committed no reversible error, and therefore, we hold that the delay did not impair Hal’s grounds for
apped, nor did it impair the viability of his defense if the case were to be retried.

[33] Thus, because Hal has suffered no prejudice, his dam of a due process violation cannot stand.
We hold that Hall’ s due process right to a speedy appeal was not violated. See Tucker, 8 F.3d at 676;
Antoine, 906 F.2d at 1382.
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E. Admission of Prior Consistent Statement

[34] Wenow consider whether the trial court erred inadmitting the prior consstent statement of witness
Judgtin Atoigue (“Atoigue’). Evidentiary rulings are reviewed for an abuse of discretion and will not be
reversed absent prejudice affecting the verdict. See Peoplev. Fisher, 2001 Guam 2, 7. “In the context
of an evidentiary ruling, abuse of discretion exists when the reviewing court is firmly convinced that a
mistake has been made regarding admisson of evidence.” People v. Santos, 2003 Guam 1, 129 n.6.
While Hal did not specificdly reference the portionof the transcript where the “ prior consistent statement”
was admitted into evidence, the following emphasized portion of the transcript, occurring during the
Peopl€e s direct examination of Atoigue, islikely the subject of his contention:

MR. RAPADAS: Y ou did speak to the officers afterwards, though?

ATOIGUE: Yes.

MR. RAPADAS: Whenyou spoke to them, youprovided some written statements?
Wi, actudly, you spoke to them...

MR. TARANTINO: Objection, Your Honor. | would question the relevance at this

int.

THE COURT: R/Ior. Rapadas?

MR. RAPADAS: Your Honor, this goes to his credibility. He's made several
datements. Waell, let me ... HE's made severad Statements
regarding this case, like, two or...you know, one...severa
gatements. And he needs to explain the circumstances

surrounding...
THE COURT: Il overrule the objection.
MR. RAPADAS: Now, you initialy spoke to police officers. Isthat correct?
ATOIGUE: Yes.
MR. RAPADAS: Okay. And what did you tdl them the firgt time?
ATOIGUE: That | had nothin’ to do withiit.
MR. RAPADAS: That you had nothing to do with what?
ATOIGUE: The homicide, or murder, that was committed.

MR. RAPADAS: Okay. Andwhenyou told them you had nothing to do withit, did
y(ou write out awritten satement to that effect?
€s.

ATOIGUE:

MR. RAPADAS: Okay. Why did you deny it initidly?

ATOIGUE: | was—1| was scared. And...

MR. RAPADAS: Did you have any other — any conversations with Bassall about
whét to say?

ATOIGUE: Yes.

MR. RAPADAS: And what was that conversation?

ATOIGUE: Hetold mel need tojust saKthat we were kicking on the footbdl
field and that we were drinking; and we heard two gunshots; and

we saw a brown Sentra leaving the scene.
MR. RAPADAS: And that you weren't involved?
ATOIGUE: Yes.
MR. RAPADAS: When did hetdl you this?
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ATOIGUE: When we were at Bassdll’s house &fter - - after Vic was shot.

MR. RAPADAS: Okay. At some point in time, you did speak to the officers
again?

ATOIGUE: Yes.

MR. RAPADAS: And you told them of your involvement. Correct?

ATOIGUE: Yes.

MR. RAPADAS: Okay. And what you told them is essentially what you told
the Jurorstoday. Right?

ATOIGUE: Yes.
Transcript, vol. 11 of IX, pp. 62-64. (Jury Tria, Feb. 2, 1998) (emphasis added).
[35] Hearsayisdefined by the Guam Rulesof Evidence, Rule 801(c), as: “[A] statement, other thanone
made by the declarant while testifying at the trid or hearing, offered in evidence to prove the truth of the
matter asserted.” Title 6 GCA 8 801(c). With respect to statements that are not hearsay, Rule 801(d)
reads, in relevant part:

A gdatement is not hearsay if--

(1) Prior statement by witness. The declarant testifies at the trid or hearing and is subject

to cross-examinationconcerning the statement, and the statement is.. . . (B) consistent with

P;J rtlg irggngr ;Tn% rgpgfﬁrrfeld ué? c{eegrmm%rt]i %press or implied charge againgt him of recent
Title 6 GCA § 801(d) (1994).
[36] For astatement to be admitted as a prior consstent statement under GRE Rule 801(d)(1)(B), the
falowing requirements must be met: (1) the declarant must testify at tria and be subject to cross-
examination; (2) theremust be an express or implied charge of recent fabricationor improper influenceor
moative of the declarant's testimony; (3) the proponent must offer a consistent statement that is consistent
with the declarant's chalenged in-court testimony; and, (4) the prior consstent statement must be made
prior to the time that the supposed mative to falsfy arose. See United Statesv. Beltran, 165 F.3d 1266,
1269-70 (9th Cir. 1999) (articulating requirements under the identical federd rule).
[37] Atoigue sprior consstent satement clearly does not fal within the nonhearsay definitionof aprior
consgstent satement because it fails (2) above. A review of the record reved sthat there was no “ express
or implied charge of recent fabrication or improper influence or mative of the declarant’ stestimony,” to be
rebutted. 6 GCA 8§ 801(d)(1)(B). The testimony wasdicited ondirect examinationby the People inther
case-in-chief. Prior to this testimony, there was no express or implied charge againgt Atoigue of recent

fabrication or improper influence or mative. Therefore, we hold that the tria court abused its discretion
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by improperly admitting the prior condstent statement of Atoigue. See United Satesv. Lowe, 65 F.3d
1137, 1144 (4th Cir. 1995) (“[C]orroborative testimony conggting of prior, consstent statements is
ordinarily inadmissible unless the testimony sought to be bolstered has firs been impeached.”); United
Statesv. Navarro-Varelas, 541 F.2d 1331, 1334 (Sth Cir. 1976) (“Whenthe witnesshas merdly testified
on direct examination, without any impeachment, proof of conagtent statements is unnecessary and
vaudess.. . .[s|uchevidencewould ordinarily becumbersometothetrid and isordinarily reg ected.”).

[38] Despitethetrid court’ serror inadmitting Atoigue sprior consstent statement, this court observed
in People v. Palisoc, 2002 Guam 9, 1 31:

[N]on-congtitutiona errors by the trid court only require reversal ‘if it is more probable
than not that the erroneous admisson of the evidence materially affected the jurors
verdict. If ‘other, properly admitted evidence of the defendant’s guilt is overwheming,
the&_it ismore likely than not the erroneous admission did not materidly affect the jurors
verdict.”

Id. (citation omitted).

[39] Uponathoroughreview of the record, wefind thet other, properly admitted evidence of Hal’ squilt
is overwhdming and that it is more likdy than not that the erroneous admission of the witness' prior
condgtent statement did not maeridly affect the jurors’ verdict. Seeid. Spedificdly, the following
evidence provides overwhelming support for Hal’ s guilt:

@ Judtin Atoigue testified that Hall told Eddie Seman (* Seman”) that in order to be
initiated into the gang, he would have to rob and kill someone. While with Lobdell (the
victim), Hdl retrieved his shotgun from his truck and told Atoigue to shoot Lobdell, but
Atoigue refused. He then told Seman, who had Hall’s handgun pointed at Lobdell, to
shoot Lobddl, but Seman dso refused. Hall then shot Lobddl twice with the shotgun.
Transcript, vol. 11 of IX, pp. 43, 51, 53;

2 Eddie Seman tedtified as follows Hall told Seman and Atoigue that they would
rob and kill someone for Seman’s gang initiaion. While Lobdell Iaﬁ face down on the
ground, Seman had a handgun pointed at im. Hal waked toward them with a shotgun
and told Seman to shoot Lobddl. Lobdell stood slent. Hal shot Lobddll twice in the
head with the shotgun. Transcript, val. 1V of IX, pp. 19-20;

3 Officer Joseph R. Meno, who interviewed Hdl and took his written statement,
tedtified that he informed Hall that a shotgun was found in histruck. He aso testified that
heinformed Hal that afireermwas|ocated at Hall’ sresidence. Officer Meno testified that
the firearm was taken to the crime lab and was found to match the murder weapon.
Transcript, vol. V of IX, pp. 23-24;

4 Regina Hemmerling, afriend of Hall’s, tedtified that she waswithHall whena guy
named Johnny dropped off a black shotgun, measuring about two feet long. Transcript,
vol. VI of IX, pp. 7-8;
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(5) Officer John S. Tyquiengco, Firearms Identification Examiner with the Guam
PoliceD ment Crime Laboratory, testified that |ab tests conducted on the shells found
in the bed of Lobdel’ s vehicle, and onthe ground next to the vehicle, were fired from the
same shotgun retrieved fromHall’ sresidence. Officer Tyqui further tedtified that the
shdlls found at the scene were of the same type as the shdls found with the shotgun
retrieved from Hall’ sresidence. Transcript, vol. VI of IX, pp. 32-35; and

(6) Dr. Aurdio Espinola, Chief Medica Examiner, tetified that Lobddl’s cause of
death was a shotgun wound to the head. Transcript, vol. VI of 1X, pp. 67-68.

[40] Inlight of our finding that the properly admitted evidence of Hal’s guilt is overwhelming and that
it ismore likely thannot that the erroneous admission did not materidly affect the jurors verdict, we hold
that the tria court did not commit reversible error inadmitting Atoigue s prior condstent statement.
F. | neffective Assistance of Counsel

[41] Thefind issue we addressis Hal's clam for ineffective assistance of counsd. Specificaly, Hall
argues that aconflict of interest arose when trid counsel continued to be counsd of record for Hal, while
saving asthe Attorney General of Guam. Hall also contendsthat trial counsel violated severd ethica rules
foundin Title 7 GCA, Appendix F.

[42] “Although an ineffective assistance of counsel claim may be heard on direct appeal,” we have
previoudy hdd that “it ismore properly brought asawrit of habeas corpus.” Peoplev. Ueki, 1999 Guam
4, 115 (footnote omitted). Thisisespecidly true inthis case, where suchdams oftenrequire anevidentiary
inquirybeyond theofficid record.” 1d.; see also Peoplev. Haynes, 164 Cal.Rptr. 552, 555 (Cd. Ct. App.
1980) (stating that because “[t]he record before us is slent on counsd’s reasons for the conduct
complained of [thusthe] . . . Stuation serves as an example of the benefits that could have been derived
by use of the petition for habeas corpus. . . ."); Rylander v. Sate, 101 SW.3d 107, 110 (Tex. Crim.
App. 2003) (stating that “the record ondirect appeal will generdly * not be sufficdent to show that counsd’s
representation was so deficient . . . as‘[t]he reasonableness of counsd's choices often involves facts that
do not appear in the gppellaterecord’ . . . [and t]hus an applicationfor awrit of habeas corpusisthe more
appropriate vehicle’) (citation omitted); People v. Pope, 590 P.2d 859, 867 (Ca. 1979) (“Where the
record does not illuminate the badis for the chalenged acts or omissons, a clam of ineffective assstance
is more gppropriately made in a petition for habeas corpus [where] . . . there is an opportunity in an
evidentiary hearing to have trid counsdl fully describe his or her reasons for acting or falling to act in the
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manner complained of.”), overruled on other grounds by People v. Berryman, 864 P.2d 40, 60 n.10
(Cal. 1993), overruled on other grounds by People v. Hill, 952 P.2d 673, 684 n.1 (Cal. 1998).

[43] Becausethe dleged actionor inactioncomplained of by Hal calsfor an examinationof factswhich
are beyond thetria court record, we find that such daim is more appropriate in a petition for a writ of
habeas corpus before the Superior Court of Guam. See Peoplev. Ueki, 1999 Guam 4, §5; Title8 GCA,
Chapter 135. Accordingly, we decline to reach the issue of ineffective assstance of counsd.

V.

[44] We had that thetria court properly pronounced judgment in accordance with the requirements
of Title 8 GCA § 120.14 and had jurisdiction to enter the August 6, 2002 judgment against Hall.
Moreover, we hold that Hall’ sstatutory and condtitutiond rightsto a speedy sentencing and speedy appeal
were not violated. While we find that the trid court erred in admitting the prior consstent statement of a
witness, we hold that such error is not reversible error. Findly, wedeclineto reach theissue of ineffective
assgtance of counsd, which we find to be more gppropriate in a petition for writ of habeas corpus. The
Judgment of thetrid court ishereby AFFIRMED.



