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BEFORE: F. PHILIP CARBULLIDO, Chief Judtice (Acting)®, JOHN A. MANGLONA, Designated
Jugtice, and RICHARD H. BENSON, Justice Pro Tempore

CARBULLIDO, J.:

[1] On December 27, 2001, this court issued an Opinion in this case, cited as 2001 Guam 27.
Theredfter, the court granted rehearing for the purpose of addressing one issue on gpped: whether
the lower court erred in denying the Plaintiff-Appellant/Cross-Appellee B.M. Co.’s (hereinafter,
“BM Co.”) pogt-trial motions as to the jury’s findings on BM Co.’s affirmative clams for damages
in the underlying breach of contract action. We find that the lower court erred in denying BM Co.’s
motion for a new tria and in regjecting BM Co.’s proposed jury ingtruction as it related to BM Co.’s
dfirmaive dams for additiond work. We therefore reverse the trid court’s decison with regard

to those issues, and supplement the origind Opinion with the ingtant Opinion accordingly.

l.
[2]  This appeal arises out of a breach of contract action between BM Co. and the Defendants-
Appellees/Cross-Appdlants Jmmy and Maria Avery (hereinafter “Averys’). The facts of this case
are et forth fully in our December 27, 2001 Opinion. See BM Co. v. Avery, 2001 Guam 27, 1 2-6.
The additiond facts rdlevant to this Supplementa Opinion are as follows. In the lower court, BM
Co. damed that it was entitled to $42,027.00 for worked performed and amounts retained under the
contract with the Averys. The jury denied these affirmative clams. BM Co. theredfter filed a
motion to dter or amend judgment and for a new trid as to this amount, which the tria court denied.

BM Co. gppealed the judgment and the trid court’s post-judgment rulings.

! Chief Justice Siguenza recused himself from deciding this matter. Justice F. Philip Carbullido, as next senior
member of the panel, was designated as the Acting Chief Justice.
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[3] On apped, BM Co. presented numerous issues, including a chalenge to the trial court’s
denia of BM Co.'s pogt-trial motions as to its affirmative claims for damages. On December 27,
2001, this court issued an Opinion, addressing dl issues with the exception of BM Co.’'s
aforementioned chdlenge. As a result, on January 11, 2002, BM Cao. filed a Petition for Rehearing,
requesting that this court consider the argument raised on appeal but not addressed in our December
27, 2001 Opinion. Similarly, on January 10, 2002, the Averys filed a Mation for Clarification,
seeking a darification on whether the court’s falure to address BM Co.’s argument was tantamount
to an affirmance of the lower court’s decison on that issue. On February 14, 2002, this court
granted both the petition for rehearing and clarification motion for the purpose of addressing the sole
issue of whether the tria court erred in denying BM Co.’s pogt-trid motions in which BM Co.

sought to overturn the jury’s denid of its affirmative claims for damages.

.
[4]  Thiscourt hasjurisdiction over this matter pursuant to Title 7 GCA § 3107 (1994).

A. Argument on Appeal
[5] Attrid, BM Co. claimed that the Averys owed them atotal of $98,027.52 on the contract,

broken down as follows:

ltemNo. 1:  Electrica Change Order $11,502.00
[temNo.2:  Revisonsto Doors and Windows $ 7,730.00
ltemNo.3:  Toilet Exhaugt System $ 2,688.00
4% GRT $ 107.52

Retention Due to Defective Roof Sab $20,000.00

5% Contract Retention $56,000.00

Total Amount Due to Contractor $98,027.52
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[6] Of this above totd, the Averys eventudly agreed to pay the $56,000.00 contract retention
amount. BM Co. argued that it was entitted to the remaning baance totaing $42,027.52,
($98,027.52 — 56,000.00), averaged to $42,020.00. The jury failed to adjust its damage award by
this cdlamed amount. BM Co. asserts that because the evidence supports a finding on this claimed
amount, the jury erred in denying BM Co.’s dam for this amount. BM Co. further argues that the
trid court erred in denying BM Co.’s motion for a judgment notwithstanding the verdict (“JNOV”)
and anew trid asto the jury’ sfinding on thisclaim.
[7] Furthermore, BM Co. dams that severa of the items for which the Averys were ligble
represented items for additiona work: specificaly, an eectrical change order, revisions to doors and
windows, and an exhaust system. BM Co. admits that these work orders were not reduced to writing
via a change order, but were agreed upon ordly between the parties. BM Co. contends that the trial
court’s denid of its proposed jury ingtructions regarding the performance of additiona work resulted
in prejudice.
[8] The Averys assat that BM Co. did not raise the argument that the jury verdict was
unsupported by the evidence in its post-tridl motion, and therefore, BM Co. is barred from raisng
the issue on appedl. Furthermore, the Averys assert that BM Co. based its motion only on an
argument that defense counsel’s opening statement acknowledging the above monies due is binding
on the Averys. The Averys contend that counsdl’s opening statements are not judicid admissions
binding on a dient and, therefore, the trial court properly denied BM Co.’s podt-trial motion on that
ground.

B. Standard of Review
[9] At the outset, we note that in its Opening Brief, BM Co. seeks review of the tria court’s
ruling on its INOV and new trid motions. Our review of the record reveds that BM Co. raised a
chdlenge to the jury’'s findings on its affirmative clams via a new trid motion and a Guam Rule
of Civil Procedure 59(e) mation to dter or amend the judgment. In its moving papers, BM Co. did
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not seek to overturn the jury’s verdict via a motion for JNOV.? Therefore, notwithstanding BM
Co.’s erroneous characterization of the issue on appeal, we herein eect substance over form, and
review whether the tria court erred in denying BM Co.’s motion to adter or amend the judgment and
motion for anew trid on its affirmative dams,

[10] We review alower court’s denia of a motion for a new trid for an abuse of discretion. See
J.J. Moving Servs., Inc. v. Sanko Bussan (Guam) Co., 1998 Guam 19, 11 14, 26. When reviewing
the denid of a motion for a new trid, the inquiry is “whether the verdict is either supported by
substantial evidence or whether the jury’s decison is againg the clear weight of the evidence”
Leon Guerrero v. DLB Constr. Co., 1999 Guam 9,  21. We smilarly review both the trid court’s
denid of a motion to dter or amend the judgment and the court’s rgection of a proposed jury
indruction for an abuse of discretion. Guam Bar Ethics Comm. v. Maguera, 2001 Guam 20, { 8
(reviewing the denid of a motion under Rule 59(e) for an abuse of discretion); Owens-Corning
Fiberglas Corp. v. Brennan, Civ. No. 92-00064A, 1993 WL 470426, at * 4 (D. GuamApp. Div. Oct.
19, 1993) (reviewing the court’s decison to rgect a proposed jury ingruction for an abuse of
discretion).

C. Discussion
1. Thetrial court’sdenial of BM Co.’snew trial and Rule 59(e) motions.

[11] BM Co. argues that the lower court erred in denying its post-judgment motions. The Averys
assert that BM Co.’s argument is barred because it was not raised previoudy in the lower court. We
disagree with the Averys. In its Decison and Order filed on September 13, 2000, the lower court

explicitly rgected BM Co.’s chalenge to the jury’s findings on its affirmative clams, finding that

2 We note that during the hearing on its post-trial motions, BM Co. argued that it was entitled to a INOV as
to its affirmative claims for damages. However, inits motion which wasfiled in the lower court, BM Co. challenged
the verdict through a motion to ater and amend and for anew trial. Furthermore, the lower court treated BM Co.’s
challenges as such, and not as areguest for aJNOV. Accordingly, we are constrained to similarly review BM Co.’s

instant challenges in the context of its Rule 59(e) and new trial motions.
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“datements made by Defense Counsel in opening arguments’ are not evidence which supports its
dfirmdive dam for damages. While the trid court addressed only the effect of statements made
by counsd, our review of BM Co.’s post-trid motions on the issue of BM Co.’s affirmative clams
reveds that reference was made to its present agument that the evidence, both documentary and
testimonia, does not support the jury award. Specificdly, in its post-trid motions, BM Co. argued
that the judgment should be amended because the Averys counse made statements which amounted
to judicid admissons, and that “these admissons are in accord with the admissions of Jmmy Avery
in BExhibit 204 and his testimony at trial where he admitted” to withholding amounts owed on
account of the retention for the defective roof pand, the dectric change order, revisons to doors and
windows, and revidons to the toilet exhaust fan. Record on Apped, tab 210 (Pantiff's Motions
and Memorandum for INOV, to Alter or Amend Judgment, and For a New Trid, p. 13, Jun. 9,
2000). Furthermore, referencing its earlier discusson, BM Co. later argued that it was entitled to
a new trid because the jury’s “refusd to award Plantiffs the amounts even the Defendants admit
were owing to them . . . [wag] contrary to the weight of the evidence in this case” Record on
Apped, tab 210 (Fantiff’'s Motions and Memorandum for INOV, to Alter or Amend Judgment, and
For a New Trid, p. 18, Jun. 9, 2000). Therefore, because the issue was in fact addressed in BM
Co.’s post-judgment motions, it is properly before us on appeal. See Dumaliang v. Slan, 2000
Guam 24, 1 12 (dating the genera rule that this court only reviews issues raised previoudy in the
lower court).

[12] The $42,020.00 that BM Co. seeks to recover is the balance due for work that BM Co. clams
to have performed for the Averys. BM Co. argues that the jury erred in rgecting its clam for
$42,020.00, and the trid court erred in denying its post-judgment mations as to this dam, because
evidence a trid, including statements made by the Averys counsd and documentary and

tesimonid evidence, supported the clam.
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[13] The standard of review for a jury award of damages is whether the award is supported by
subgtantial evidence. See Leon Guerrero, 1999 Guam 9 at 120. Subgtantid evidence is relevant
evidence that a reasonable person may accept as sufficient to support a conclusion, even if
inconggent conclusons may be drawn from the evidence. Id. A new trid may be granted if the
jury’s falure to award damages renders the award insufficient or inadequate. See DePinto v.
Provident Sec. Life Ins. Co., 323 F.2d 826, 837-38 (Sth Cir. 1963); see also McHose v. Physician
& Clinic Servs,, Inc., 548 N.W.2d 158, 162 (lowa App. Ct. 1996) (“An inadegquate damage award
merits a new trid as much as an excessve one.”); Craigmiles v. Egan, 618 N.E.2d 1242, 1248 (lll.
App. Ct. 1993); Thayer v. Pittsburgh-Corning Corp., 703 N.E.2d 221, 228 (Mass. Ct. App. 1998)
(discussing the standard of review for new trid motions based on an inadequate award of damages).
“A jury has subgtantial discretion in determining the amount of damages, but a new trid may be
awarded if the damages are manifestly inadequate, if clear proof of the damages has been ignored,
or if the award bears no reasonable relaion to the loss suffered.” Craigmiles, 618 N.E.2d at 1248;
see also Thorpe v. City and County of Denver, 494 P.2d 129, 131 (Colo. Ct. App. 1971).

[14] The trid court denied BM Co.’s motion as to this claim for $42,027.00 solely based on a
finding that counsd’s statements do not have the force and effect of evidence presented at tridl.
Specificdly, the trid court found that “Plantiff’s argument that the judgment should be further
reduced by $42,027.00 due to statements made by Defense Counsel in opening arguments . . . [ig
non-persuasive and without merit.” Appellant’'s Excerpts of Record, tab F, p. 34 (Decison and
Order, Sept. 13, 2000). The trid court reasoned that, as the jury was ingtructed, statements by
counsd are not evidence, and that, consequently, the opening statements by the Averys counsd,
acknowledging the amount owing to BM Co., were not binding on the Averys.

[15] While the generd rule is that Statements of counsdl are not evidence, certain statements by
counsel can dill be considered judicia admissons binding on the client. Kohne v. Yost, 818 P.2d

360, 362-63 (Mont. 1991). It is clear that, in rgecting B.M. Co.’s claims, the tria court did not
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andyze why the statements made in this case did not qudify as judicid admissons. However,
because we do not have a copy of the opening statement,® this court cannot determine whether the
gatements made by the Averys counsel were of such a nature that they would be binding as judicia
admissons. Accordingly, we are unable to determine whether the lower court’s rgection of BM
Co.’s argument was an error warranting a new trial. In such circumstance, the lack of an adequate
record before us would warant a reversa with indructions on remand to review counsels
gatements in lignt of the rule announced above; however, such a result is unnecessary in light of our
holding, as discussed beow, that BM Co. is nonetheless entitled to a new trid on its afirmative
cdams

[16) BM Co. argues that the jury’s verdict was contrary to the documentary and testimonial
evidence at trid and tha the trid court erred in faling to consder this evidence in denying its
motion for a new trid. We agree. A review of the record indicates that a letter from Jmmy K.
Avery, dated May 20, 1994, in which Mr. Avery detalls and acknowledges owing the clamed
$42,020.00, was admitted into evidence. Thisletter sates, in pertinent part:

Presently we recognize the following credits to BM Co. from their claim.

ltemNo.1  Electricd change order $11,502.00
[tem No. 5 Revisions to door & windows $ 7,730.00
[tem No. 6 Toilet exhaust fan $ 2,795.00
Retention for defective roof pand $20,000.00

5% Contract Retention $56.000.00

Tota $98,027.00

Trid Exhibit No. 204. The May 20, 1994 |etter details and acknowledges the amounts retained by
the Averys and the vdue of additiond work performed by BM Co. In addition to this letter,
tetimony was dicited regarding BM Co.’s dams for additiona work. Specificaly, the Averys
counsel asked Mr. Avery the following: “Did you agree to add $11,502.00 to that price for an
electrical change order?’ to which Mr. Avery replied, “Yes, | did.” Transcript, vol. V, p. 128 (Trid,

3 Transcripts of opening arguments were not requested by BM Co. and were not madepart of the record except
asreferenced in thetrial court’s Decision and Order.
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May 15, 2000). Counsdl next asked, “Okay. Did you agree to add $7,730.00 to that price for the
revision of the door windows in the store?” to which Mr. Avery replied, “That’s correct; yes.”

Counsdl later asked, “And did you agree to add $2,688.00 to this price for the toilet exhaust fan
sysem?’ to which Mr. Avery replied, “I did.” Transcript, vol. V, p. 128 (Triad, May 15, 2000).

[17] In the ingant case, the first change order issued under the contract contained an express
provision reguiring that al future additiond work be accompanied by a written change order.* BM

Co. admits that the additional work it daims payment for was done without a written change order,

but asserts that the parties nonetheless agreed to the work. BM Co. argues that because the
documentary and testimonia evidence supported its claim for additional work, the lower court erred
in denying its post-judgment moations for this dam. The issue which arises here is whether the
lower court was required to consder the evidence regarding additional work for which there was
no written change order where the contract required that all change orders be made in writing. We
find that the lower court should have considered this evidence, and its failure to do so in denying

BM Co.’smotion for anew trid was an abuse of discretion.

[18] Additiond work is bascdly any work in connection with a congdruction contract that arises
gpart from the origind contract. See Frank T. Hickey, Inc. v. Los Angeles Jewish Cmty. Council, 276
P.2d 52, 58, 128 Cal. App. 2d 676, 683 (Ct. App. 1954) (citations omitted); C.F. Bolster Co. v. J.C.

Boespflug Constr. Co., 334 P.2d 247, 252, 167 Cd. App. 2d 143, 151 (Ct. App. 1959) (citations
omitted); 11 CAL. JUR. 3D Building and Construction Contracts § 25 (1996). Generdly, if a
congtruction contract requires dl additiona work done to be accompanied by a written change order

before the contractor can receive any remuneration, then an owner may demand compliance with

this requirement before being charged for any such work. See Greenwald v. Royal Indem. Co., 245

“ Appellees’ Supplemental Excerpts of Record, tab 14 (Defendants’ Trial Exhibit N) (Scope of Change Order
No. 001, 1 11) (“The contractor will adhere only to awritten change order from AES or fromthe owner. Actionstaken
onaverbal instructionwill not be honored as a part of accomplished contract work.”); seealso Appellees’ Supplemental
Excerpts of Record, tab 3 (Trial Transcript of Proceedings Continued Jury Trial, vol. I11, May 11, 2000).
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P.2d 1115, 1117, 112 Cal. App. 2d 183, 186 (Dist. Ct. App. 1952) (citations omitted); 11 CAL. JUR.
3D Building and Construction Contracts § 26 (1996). However, a proviSon requiring a written
change order can be impliedly waived if the circumstances or the conduct of the parties indicate that
the parties intended to waive the provison. See Wilson v. Keefe, 309 P.2d 516, 518, 150 Cd. App.
2d 178, 180-81 (Dist. Ct. 1957) (holding that where a contractor supplied extra materid for the
congtruction of a building on the request and with the full knowledge of the owner, but neither party
suggested compliance with a provison of the construction contract that such extras be agreed on in
advance and fixed in writing, such conduct waved compliance with the provison); see also
Cascade Elec. Co. v. Rice, 245 N.W.2d 774, 775-76 (Mich. Ct. App. 1976) (citations omitted);
Shrevesv. D.R. Anderson Constructors, Inc., 293 N.W.2d 106, 110 (Neb. 1980) (citations omitted);
Reif v. Smith, 319 N.W.2d 815, 817 (S.D. 1982); Ken Cucchi Constr., Inc. v. O’ Keefe, 973 SW.2d
520, 524-25 (Mo. Ct. App. 1998); Wisch & Vaughan Constr. Co. v. Mdrose Props. Corp., 21
S.\W.3d 36, 42-43 (Mo. Ct. App. 2000); Consol. Fed. Corp. v. Cain, 394 S.E.2d 605, 607 (Ga. Ct.
App. 1990) (citations omitted); 11 CAL. JUR. 3d Building and Construction Contracts § 26 (1996).
[19] Here, the May 20, 1994 letter in which Mr. Avery acknowledged an agreement as to the
work done and its value, coupled with Mr. Avery's tesimony at trid further acknowledging that he
agreed to the additional work,> evinces conduct tending to indicate a waiver of the written change
order requirement. See, e.g., Custom Builders, Inc. v. Clemons, 367 N.E.2d 537, 540 (lll. Ct. App.
1977) (holding that testimony by owner that she orally agreed to modifications of construction
contract established her waiver of the contract requirement that changes be ordered in writing)

(citations omitted).

® Thereis adiscrepancy of $107.00between the amount Mr. Avery acknowledges owing for the toilet exhaust
fansystemintheMay 20, 1994, | etterand the amount referenced during his testimony at trial. Nonetheless, theevidence
clearly showed that Mr. Avery admitted to owing for work performed regarding the exhaust fan system.
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[20] The existence of a waiver of written change order requirement is a question of fact for the
jury to determine. See Cascade Elec., 245 N.\W.2d a 776 (citing Klas v. Pearce Hardware &
Furniture Co., 168 N.W. 425, 427 (Mich. Ct. App. 1918)) (citations omitted). The jury award in
this case did not reflect any credit to BM Co. for items of additiona work which Mr. Avery admitted
in his letter and his trid testimony he owed to BM Co. Thus, the jury’s award was contrary to the
clear waight of the evidence. Accordingly, in denying BM Co.’s podt-trid motions, the lower court
erred in faling to consider the evidence supporting BM Co.’s claims for additiona work. Because
the trid court faled to consder materid evidence that BM Co. identified in its pogt-trid motions,
the trid court abused its discretion. See English v. Green, 787 A.2d 1146, 1149 (R.l. 2001) (ating
Kurczyv. St. Joseph Veterans Ass' n, 713 A.2d 766, 770 (R.1. 1998)) (reviewingamotionfor anew tria
and finding that a trid court’s decison to grant or deny the motion will not be disturbed unless the trid
judge has “overlooked or misconcelved materid and relevant evidence or was otherwise clearly wrong.”).
[21]  Accordingly, the trid court erred in denying BM Co.’s motion for a new trid as to its
affirmative dams againg the Averys.

[22] On apped, BM Co. dso argues that the lower court erred in faling to render judgment in its
favor as to these affirmative clams for damages. We disagree. A motion to dter or amend the
judgment is allowed under Guam Rule of Civil Procedure 59(e), which models Federal Rule of Civil
Procedure 59(e). Guam R. Civ. P. 59(e). “A motion to amend the judgment under Fed.R.Civ.P.
59(e) is appropriate if the court in the origina judgment has falled to give rdief on a clam on which
it has found that the party is entitled to rdief.” Cont’| Cas. Co. v. Howard, 775 F.2d 876, 833 (7th
Cir. 1985) (citation omitted) (holding that because the jury found that the plaintiff was not entitled
to rdief, the trid court properly denied the Rule 59(e) motion). However, a court may not ater or
amend a judgment in a way that increases an award of damages in favor of one party unless the jury
found that the non-moving party was ligble and the movant is entitled to an increase in the amount

of damagesasameatter of law. Compare DePinto, 323 F.2d at 837-38, with Liriano v. Hobart Corp.,
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170 F.3d 264, 272-73 (2d Cir. 1999), and Robinson v. Cattaraugus County, 147 F.3d 153, 161 (2d
Cir. 1998). “The trial court does have power, where the record warrants, to set aside a jury verdict
for plantiff, on the ground that the jury award of damages is inadequate. But when that is done the
only recourseisto grant anew trid.” DePinto, 323 F.2d at 838.
[23] Here, BM Co. daimed that the jury’s award was insufficient because the jury failed to award
damages on its dfirmative dams. BM Co. requested that the lower court amend the judgment in
its favor by increasing the damage award againg the Averys in the amount of $42,020.00. Such an
amendment to the award would be improper consdering that the jury did not find the Averys lidble
for breach of contract. Furthermore, while the weight of the evidence favors BM Co.’s clams, we
do not find that the evidence supports a finding that the Averys should be held liable for the amounts
cdamed as a matter of law. Under the facts, the trid court could, a most, grant a new trid as to
these dams.  Accordingly, we find that the trid court did not err in denying BM Co.’s Rule 59(e)
motion asto BM Co.’s afirmative clams for damages.

2. Thelower court’sregection of BM Co. s proposed jury instructions.
[24] BM Co. dso argues that the trid court erred in rgecting its proposed Ingructions Numbers
23° and 8. BM Co.’ s proposed Instruction No. 8 provides:

A contract in writing may be dtered by a contract, in writing, or by an oral
agreement performed by at least one of the parties.

Appdlant's Excerpts of Record, tab O (Plaintiff’s Proposed Voir Dire Questions and Jury
Ingtructions, May 8, 2000) (emphasis added). The court rejected BM Co.’s proposed ingruction and

gave the following ingtruction, designated as Ingtruction 30, insteed:

% Inits Appellant’s Brief, BM Co objects to the lower court’ s rejection of two proffered jury instructions, 3Z
and 8; however, our review of the record shows that instruction 3Z whichBM Co.refersto was actually designated and
submitted to the lower court as proposed instruction 23. Record on Appeal, tab. 170 (Plaintiff’s Proposed Jury
Instructions, May 15, 2000). In an effort to be consistent with the record, we herein refer to BM Co.’s proposed
instruction 3Z as proposed instruction 23.
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A contract in writing may be altered by a contract, in writing, or by an executed oral
agreement, and not otherwise.

Record on Apped, tab 192 (Jury Instructions, May 23, 2000) (emphasis added).
[25] BM Co.’sproposed Jury Instruction No. 23 provides:

If you find that the Averys or AES required BM Co. to perform extra or additiona

work that was not actudly required by the contract and for which a change order

should have been issued, then you may avard BM Co. damages even though no

change order was actudly issued.
Record on Apped, tab 170 (Pantiff's Proposed Jury Ingructions, May 15, 2000). The trid court
rejected this jury indruction and did not provide an dternative jury instruction in its place. BM Co.
chdlengesthetria court’srgjection of its proposed jury ingtructions.
[26] We fird note that BM Co. did not raise this error in its post-trial motions.  Therefore, this
court is precluded from reviewing the ingdant chadlenge in the context of the lower court’s denia of
BM Co.’s post-judgment motions. While we decline to review BM Co.’s chalenge regarding the
jury indructions in the context of BM Co.’s podt-trid motions, we nonetheless find that BM Co.
adequately preserved for appea its chdlenge regarding proposed Ingruction Number 23.
Furthermore, we find the court’s error with regard to Instruction Number 23 forms a separate ground
supporting anew tria asto BM Co.’s claims for additiona work.’
[27] In order to preserve for appeal a chdlenge to a jury ingruction, the chalenging party must
have clearly stated to the tria court the matter to which the party objects and the grounds for that
objection. Guam R. Civ. P. 51 (“No party may assign as error the giving or the fallure to give an
ingruction unless he objects thereto before the jury retires to consder the verdict, stating distinctly
the matter objected to and the ground of the objection.”); Jardien v. Winston Network, Inc., 888 F.2d
1151, 1156-57 (7th Cir. 1989) (finding that in order to assgn error for a lower court’s falure to give

an indruction, the party “must have objected thereto before the jury retired to consider its verdict,

" Our holding on this issue does not support a new trial for any portion of the $42,020.00 which does not
represent items of additional work.
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dating didinctly the matter objected to and the grounds of the objection.”). Moreover, to preserve
an objection to a given ingruction, “[t]he objecting party must do more than submit a proposed
indruction to the trid court.” Dawson v. New York Life Ins. Co., 135 F.3d 1158, 1165 (7th Cir.
1998). “The mere tender of an dternative ingtruction without objecting to some specific error in the
trial court’'s charge or explaining why the proffered ingtruction better states the law does not
preserve the error on appeal.” Campbell v. Vinjamuri, 19 F.3d 1274, 1277 (8th Cir. 1994) (quoting
Farmland Indus. v. Frazier-Parrott Commodities, Inc., 871 F.2d 1402, 1408 (8th Cir. 1989) (holding
that the appelant falled to preserve his objection on appea because he failed to specificaly object
to the court’s refusa to use his proffered ingruction). The “failure to object in the most specific
language will not waive the argument for appeal [only] if the objecting party’s position is clear to
the judge and further objection would be unavailing.” Dawson, 135 F.3d at 1165.

[28] BM Co. asserts that the trid court rejected its proposed jury instructions on the ground that
they were inadequate statements of the lav. However, BM Co. has failed to cite any portion of the
record which shows that BM Co. both objected to the trid court’s refusa of its proposed indructions
and stated the grounds for its objection. It is the gppellant’s duty to submit an adequate record on
appeal and identify portions of the record to support the argument. See Guam Bar Ethics
Committee, 2001 Guam 20 at 39. Parties should not expect the court to find the proverbid needle
in a haystack. Nonetheless, the court has reviewed the voluminous record® and finds that BM Co.
did not preserve its chdlenge to the court’s decison regjecting proposed Instruction Number 8, but
properly preserved its chdlenge to the trid court’s decision regarding proposed Instruction No. 23.
[29] While our independent review of the record shows that BM Co. submitted proposed
Instruction Number 8, see Appdlant’s Excerpts of Record, tab O (Plaintiff’s Proposed General Voir

Dire Quedtions and Jury Ingtructions, May 8, 2000), our review does not revea that the proper

8 Therecord in this case consists of eight volumes of transcripts of thelower court proceedings, totaling over
1,300 pages, and designated documents totaling nearly 1,000 pages.
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objection was made to the given ingruction, which was designated as Instruction Number 30. The
mere fact that BM Co. proposed dternative language, and that the trial court rejected the proposed
indruction, is inadequate to preserve this issue for appeal. See GRCP 51; Jardien, 888 F.2d at 1157
(holding that the defendant’s falure to object to the court’s refusal of a proposed instruction
amounted to a walver of that issue on appeal). Furthermore, the record before us does not support
a finding that BM Co.’s objection to Insruction Number 8, as given, was clearly before the trid
court to the extent that further objection would be unavailing.® While the proper objection may have
in fact been made, BM Co. has nether presented this court with a record that such was the case, nor
indicated where in the record the objection was made. Accordingly, we decline to hypothesize on
whether the objection was made and find that the BM Co. has waived any challenge to that decision
on appeal. See Guam Bar Ethics Committee, 2001 Guam 20 at 1 39, n.10 (“A party’s falure to
provide a sufficient record may preclude review of theissue.”).

[30] However, the record shows that BM Co. clearly stated its reasons underlying its proposed
Jury Ingruction No. 23. Compare Record on Apped, tab 170 (Pantiff's Proposed Jury
Instructions, May 15, 2000), with Record on Apped, tab 171, pp. 1-3 (Pantiff's Brief re
Congructive Changes, May 15, 2002). Therefore, theissueis properly before us.

[31] A trid court has wide discretion as to what indruction to give the jury in any case. See
Anderson v. Alfa-Laval Agri, Inc., 564 N.W.2d 788, 792 (Wis. Ct. App. 1997); InreV.L.K., 24
S.W.3d 338, 343-44 (Tex. 2000). On review, the inquiry is whether the jury was likdy misled by
the ingtruction given and whether a different outcome would likely have resulted had the proposed
instruction been given. See Owens-Corning Fiberglas Corp., 1993 WL 470426, at *4; Anderson,

564 N.W.2d at 793. Here, the issue is whether the trid court erred in completely rejecting proposed

® Note that the Averys submitted an objection to BM Co.’s proposed Instruction Number 8. See Record on
Appeal, tab 181, pp. 4-5(Defendant’ s Objection to Plaintiff’s Proposed Jury Instructions, May 17, 2002). However, we
have not found anything in the record which contain an argument by BM Co. asto why its proposed instruction should
be adopted in place of the given instruction.
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Ingtruction Number 23 without giving an dternate ingruction.
[32] Asdated previoudy, BM Co.’s proposed Instruction No. 23 provided:

If you find that the Averys or AES required BM Co. to perform extra or additiona

work that was not actudly required by the contract and for which a change order

should have been issued, then you may award BM Co. damages even though no

change order was actudly issued.
Record on Apped, tab 170 (Pantiff's Proposed Jury Ingtructions, May 15, 2000). The trid court
regjected this indruction and gave no modified or aternative indruction in its place.
[33] BM Co. argues its proposed jury instruction was an accuréate recitation of the law governing
congtruction contracts and therefore should have been submitted to the jury. BM Co. further
contends that had the ingruction been given, the jury would have awarded BM Co. the amounts
clamed for additional work because the evidence supported the award. In addition, BM Co. argues
that the ingtructions actudly given did not sufficiently advise the jury that BM Co. could recover
if it found that BM Co. had performed work pursuant to an ora agreement with the Averys or the
architect.
[34] Generdly, atrid court’s decision to reject a requested instruction will be upheld even where
the court could have given an instruction that was of more assstance to the jury, if the instruction
actudly given accurately and suffidently instructed the jury of the law to be applied. See Anderson,
564 N.W.2d at 792-93. “As long as the instructions advise the jury as to the law it is to apply, the
court has the discretion to decline to give other instructions even though they may properly state the
law to be applied.” Id. a 792 (citation omitted).
[35] With the above principles in mind, we find that the trid court erred in rejecting proposed
Ingtruction No. 23. The crux of BM Co.’s clam is that it should be able to recover for additiond
work even in the absence of a written change order if the conduct of the parties or other evidence
suggest that the parties agreed to the work. Proposed Instruction Number 23 adequately

encapsulates the law in this area, which has been articulated as follows:
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A provison in a private building or congtruction contract that dterations or extras

must be ordered in writing can be avoided by the parties to the contract when their

words, acts, or conduct amount to a waiver, modification, rescisson, abrogation, or

abandonment of the provision, or when the owner . . . by his or her acts or conduct

is estopped from reliance on it.
13 AM. JUR. 2D Building and Construction Contracts § 23 (2000). Additionally, whether such a
waiver, rescisson, or modification occurred is a factud issue for the jury to decide. See Cascade
Elec., 245 N.W.2d at 776 (citing Klas, 168 N.W. at 427).
[36] Conddering that the proposed ingruction recited a legdly cognizeble theory of recovery, the
jury should have been given some ingtruction as to the recoverability for additional work done
without a change order should the jury find that the written change order requirement was in any
way waived or rescinded by the parties. See Consol. Fed. Corp., 394 S.E.2d at 607 (holding that
the trid court did not err in ingructing the jury on the rule regarding waiver of written change order
requirements) (citations omitted); see also Pioneer Roofing Co. v. Mardian Constr. Co., 733 P.2d
652, 666 (Ariz. Ct. App. 1986) (holding that it is proper for the trid court to instruct the jury on the
walver doctrine, where the underlying theory of the doctrine is supported by evidence that the parties
waived the writing requirement) (citations omitted). The principle set forth in proposed Instruction
No. 23 was not substantialy covered by any other given indruction. See Smoky, Inc. v. McCray,
396 S.E.2d 794, 800 (Ga. Ct. App. 1990). Accordingly, we find that an instruction on the waiver
theory governing recovery for additional work was necessary as indicated by the facts of the case,
and that it was an abuse of discretion for the tria court to refuse to give any ingruction to this end.
Such failure prgudiced BM Co. and therefore warrants a new trial as to its affirmative clams for
damages for additiond work. See Dawson, 135 F.3d at 1165 (“If the mideading indruction did
prgudice the complaining party, then the proper remedy isanew trid.”) (citations omitted).
Il
Il

Il
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V.

[37] In accordance with the foregoing, we find that the trid court did not err in rgecting BM
Co.’s motion to dter or amend the judgment with regard to its affirmative claims for damages. We
therefore AFFIRM the court’s decision on that motion. We further find that tria court erroneoudy
overlooked materid evidence which supported the grant of BM Co.’s mation for a new trid, thereby
warranting a new trial as to BM Co.’s affirmative claim for damages. Accordingly, we find that the
trid court abused its discretion in denying BM Co.’s motion for a new trid on its affirmative clams
for damages and therefore REVERSE that decison. Additiondly, we find that the lower court's
rejection of BM Co.’s proposed Instruction No. 23, covering the law regarding waiver of a contract
writing requirement, and the court’s falure to give an aternate instruction, amounts to an abuse of
discretion.  We therefore find that BM Co. is entitled to a new trid on the portion of its affirmative
dams for damages that represent additional work performed on the contract and REVERSE the
lower court judgment to that extent. The findings made herein supplement the Opinion issued on
December 27, 2001.
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