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BEFORE: PETER C. SIGUENZA, JR., Chief Justice, JOHN A. MANGLONA, Designated Judtice,
and RICHARD H. BENSON, Justice Pro Tempore.

SIGUENZA, CJ..

[1] Defendant-Appellant Douglas B. Moylan (hereinafter “Moylan™) appedls fromanorder increasing
the amount of his child support payments made to Plaintiff-Appelee Doris Leon Guerrero (hereinafter
“Leon Guerrero”). This modification was made while the origina child support order was the subject of
apending apped filed by Moylan. We find that the lower court lacked jurisdiction to modify the child
support award while the award was the subject of a pending apped, and therefore vacate its December

6, 2001 Decision and Order.

l.

[2] Moylan and Leon Guerrero divorced on July 2, 1997. The parties agreed to sharejoint lega and
physicd custody of their two minor childrenbut |eft the matter of child support unresolved. On March 6,
2001, the lower court set atemporary support order of $523.32, to be paid by Moylanto Leon Guerrero.
Moylan moved to amend the order, and the trid court denied hismotion. Moylan then gppedled the child
support order in Supreme Court Case No. CVA01-020. Subsequent to Moylan’s appeal, on December
6, 2001, the court sua sponte amended the March 6th order after finding that it erred initscaculationof
child support. The lower court’s apparent error related to the reduction of payments to account of the
parties joint custody arrangement.

[3] Moylan now appedls from the trial court’s amendment on two grounds: (1) that the tria court
lacked jurisdiction to modify the child support order while the order was on apped; and (2) that the tria

court erred in finding that the March 6th order was inequitable and insufficient to support the children’s

NECESSary expenses.
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.
[4] “Anorder for child support isafind judgment asto any indalment or payment of money whichhas
accrued up to the time ether party makes amotion to set asde, dter or modify the order.” Title5 GCA
§ 34121 (1996). This court has jurisdiction to review dl find judgments of the Superior Court, Title 7

GCA 8 3107(a) (1994), and therefore has jurisdiction over the instant appedl.

1.

[5] Thefirgissuebefore this court iswhether the tria court retains jurisdictionto modify achild support
order when that order is the subject of a pending apped. The generd ruleisthat atrid court is divested
of jurisdiction once a timely notice of gpped is filed. Dumaliang v. Slan, 2000 Guam 24, | 14.
However, this is not an absolute rule. Id. Title 5 GCA § 34121 veds in the trid court continuing
jurisdiction to execute and enforce any order for support even pending an appeal. See Title 5 GCA §
34121 (1996) (“any order directing payment of money for support or maintenance of the spouse or the
minor child or children shall not be suspended nor the execution of the order stayed pending anapped.”).
Thus, the Supreme Court’ sjurisdictionover achild support order onapped is not exclusve. Thequestion
remains, however, whether the Superior Court’s authority extends from merely enforcing an order to
actudly modifying it while the order is on apped.

[6] The same dtatute which gives the Superior Court authority to enforce support orders pending an
appeal dso confersuponthe Superior Court authority to modify those orders. Section 34121 dtates, “The
Superior Court of Guam shal have authority to modify any order, award, Sipulation, or agreement asto
child support . . . upon a showing of substantial and material change of circumstances.” 1d. Construed
broadly, this sentence may be read to permit the Superior Court to modify a child support order evenwhen

that order isonappeal. However, unlikethe section of the statute which allowsfor enforcement of an order
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pending appeal, the modification section contains no “pending apped” language. The absence of such
express language may speak to an intent by the legidature that the Superior Court retain jurisdiction to
enforce a child support despite the filing of an apped, but nat juisiidion to modify thet same ade.

[7] Thisview would be cons stent withthe approach adopted by most states when confronted withthis
sameissue. InDecker v. Decker, 440 SE.2d 411 (Va Ct. App. 1994), the Virginia Court of Appeals
held that a trid court does not have jurisdiction to modify a support award on apped unless the party
seeking the modification firg obtains leave from the appellate court. Decker, 440 S.E.2d at 411. The
Decker court recognized that while a trid court retains authority to enforce a support order, it does not
possess the authority to modify suchan order. 1d. at 412. Thus, isit notinconastent for this court to read
our loca datute, section 34121, as smultaneoudy conferring authority on the Superior Court to enforce
achild support order on apped, but no authority to modify it. In support of itspostion, the Decker court
quoted its Supreme Court as gating, “The orderly adminigtration of justice demands that whenan appellate
court acquiresjurisdictionover the partiesinvolved inallitigationand the subject matter of their controversy,
the jurisdiction of thetria court from which the appeal was taken must cease” 1d. (quoting Greene v.
Green, 228 S.E.2d 447, 448 (Va. 1982)).

[8] The FloridaCourt of Appeds hdd smilally. In Campbell v. Campbell, 436 So. 2d 374 (Ha. Ct.
App. 1983), aformer husband filed amotion to modify an dimony and child support order after filingan
apped. Thetrid court modified the order, finding that it was not making aruling asto the* reasonableness,
excessveness or insufficiency of child support and aimony as previoudy awarded, which issues were on
apped . . .,” but was smply ruling on the modificationonthe basis of a substantia change of circumstances.
Campbell, 436 So. 2d at 375. The appedllate court reversed the modification, finding thet the “trid court
has no jurisdictionto modify the very order appeal ed from, during the pendency of the appeal.” 1d. at 377.

Echoing the sentiments of the Virginia courts, this Horida court stated:
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Thereisaserious question as to the authority of thetria court to enter atemporary order

affecting the meritsof a cause involved in the main gpped or which would have the effect

of rendering the main gppeal moot. Unquestionably the trid court hasthe power to grant

temporary relief pending appeal and possesses the inherent power and authority to take

such action as justice and equity requires. It would appear, however, that when the

jurisdiction of the gppellate court attachesiit is exclusive as to the subject covered by the

apped; 0 that modification of anorder under appeal would be beyond the jurisdiction of

the trid court from the very innate nature of the appellate jurisdiction and from the very

practical viewpoint that thereis no order to be modified until the appellate court determines

what the order actudly is.
Id. a 376 (internd citations omitted) (quoting Kalmutz v. Kalmutz, 299 So. 2d 30, 32 (Fla. Ct. App.
1974)).
[9] The Florida Rules of Appdllate Procedure expresdy provides jurisdiction to the lower court to
enforce orders pending appeal. FLA. R. App. P. 9.600(c). This languageisidentica to Title5 GCA §
34121. The Campbell court used this language to emphasize that a trid court’ sjurisdiction over achild
support order pending apped is limited to those circumstances listed in the rule. Id. at 376. Guam’'s
satute can be read smilaly. Because section 34121 spesks directly to atria court’s jurisdiction over
orders of child support pending apped, then the legidature intended that such jurisdiction be limited to
those delineated instances.*
[10] Other states which have found that alower court iswithout jurisdictionto modify asupport order
oncethat order has been appeded include Oregon and Arizona. See Grosse v. Grosse, 734 P.2d 900,
902 (Or. Ct. App. 1987) (finding that the lower court lacked jurisdictionto hold a hearing to modify achild
support order when the order was aready onappedl); seealso Burkhardt v. Burkhardt, 510 P.2d 735,
737 (Ariz. 1973) (finding that the trid court had no jurisdiction to consider modification in dimony when

the matter was being appeded).

1 Florida's rule does differ in that it does not simultaneously confer to the lower court jurisdiction to modify
achild support order; thisjurisdiction is granted in a separate statute.
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[11] Incontrast to the above states, Cdifornia and New Jersey have both permitted their lower courts
to modify support orders despite the fact that those orders were the subject of a pending appeal. In
Horowitzv. Horowitz, 205 Cal. Rptr. 880, 159 Cd. App. 3d 377 (Ct. App. 1984), alower court entered
an order terminating spousal support based on a change of circumstances. The wife chdlenged the
modification, contending that the court lacked jurisdiction to modify a judgment that was on goped. The
appdlate court uphdd the modification, finding that “the trial court in a dissolution proceeding retains
jurisdiction to modify the amount of spousd support, upon ashowing of changed circumstances, pending
an appeal from an order for spousa support in the dissolution judgment.” Horowitz, 205 Cd. Rptr. at
882, 159 Cal. App. 3d at 379.

[12] Cdifornids Code of Civil Procedure permits partiesto post abond and thereby stay an order of
spousal support. Id. at 883-84, 159 Cal. App. 3d at 382. The appellate court reasoned that becausethe
parties could have achieved the same result, i.e. termination of spousa support, through the posting of a
bond, then the modification of the order was not a matter which affected the apped. 1d. at 883-84, 159
Cd. App. 3dat 381-83. Thus, depriving thetrid court of itsjurisdiction to modify the support order would
not protect the appellate court’s jurisdiction. 1d. at 382-83, 159 Cal. App. 3d at 884. “Temporary
support proceedings pending appeal would have been needlesdy expensive bothinterms of the cost to the
litigantsof legal servicesand of judicid economy.” Id. at 384, 159 Cd. App. 3d a 885. Unlike Cdlifornia,
the Guam statute expresdly prohibitsthe suspension of a support order pending appeal. 5 GCA 8§ 34121
(“any order directing payment of money for support . . . shall not be suspended nor execution of the order
stayed pending anapped.”) (emphasis added). Thus, wefind any reliance on Cdiforniacaseswith respect
to this issue unpersuasive.

I

Il
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[13] New Jersey dsopermittedalower court to modify asupport order that wasonapped. InMcNair
V. McNair, 753 A.2d 147 (N.J. Super. Ct. App. Div. 2000), a wife acknowledged she submitted an
erroneous figure to the court resulting in a miscaculation of the child support amount. Despite the wife's
acknowledgment of her mistake, the lower court refused to modify the order and correct the error, finding
that it was without jurisdiction snce the order had been appealed. McNair, 753 A.2d at 148-49. The
gppellate court disagreed, Sating:

Unquestionably, as a generd rule, once an gpped isfiled, thetrid court loses jurisdiction
to make subgtantive rulings in the matter. Therules of court nevertheless confer authority
uponthe tria court to continue to ded with the matter in limited ways. Thetrid court, for
example, has continuing jurisdiction to enforce judgments and orders notwithstanding that
they are being challenged on apped. 1t makes sense that such a power must include the
authority, whether or not in the context of an enforcement proceeding, to correct a
conceded error in the order or judgment, even when the error originated in a party’s
misca culation during the proof stage.

Id. at 149. The McNair court noted that granting the lower court such liberd jurisdiction could materidly
affect the merits of the apped. On this point, it Sated:

It may be that correction of such an error will render an gppeal moot in whole or in part.

If that is so, a smple motion before us will sufficeto dismissthe appeal or modify itsscope.

This is, on the whole, amore efficient and |ess time-consuming procedure than requiring

the parties to move before us for atemporary remand, followed by their returnto the trid

court for the conceded correction, and then return to us for the mootness determination.
Id.
[14] Factudly, McNair issmilar to the ingant matter inthat the modification of the child support order
arose from a mathematica miscaculation. However, thereis one sgnificant distinction between McNair
and the ingant gppedl. The error here is not one which the other party is willing to concede. Moylan
chdlengesthetrid court's re-caculations, arguing that it misapplied the shared custody reduction. Thus,

the exception created in McNair does not apply.
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[15] Therefore, we agree with the mgority of jurisdictions which have found that the orderly
adminigration of judtice demandsthat the lower court be divested of itsjurisdictionto modifying a support
order that is the subject of a pending apped. Thisisnot to say that there are no circumstances in which
achild support order canbe modified once an appeal is perfected; the lower court must Smply obtain leave
fromthe appellate court before making amodification. The lower court dso retainsjurisdiction to enforce
the order.

[16] Our finding that the lower court’'s December 6, 2001 order is void precludes the need for any
discussion with respect to Moylan's second point of appea wherein he argues the merits of the lower

court’s gpparent miscaculation.

V.
[17] Wefind that the lower court lacked jurisdictionto issue its December 6, 2001 Decisionand Order.
While5 GCA § 34121 givesthe lower court the power to modify a support order, this power ceases once
the order isappealed. Becausethelower court’ s previous child support order wasthe subject of apending
apped, the court was without jurisdiction to modify the order by its December 6th decison. Therefore,

the lower court’s Decision and Order of December 6, 2001 isVACATED.
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