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BEFORE: PETER C. SIGUENZA, JR., Chief Justice; F. PHILIP CARBULLIDO, Associate Judtice;
FRANCES M. TYDINGCO-GATEWOOQOD, Associate Justice.

CARBULLIDO, J.:

[1] Petitioner-Appelant Sean Wade (hereinafter “Wade’) appeds from the tria court's
invaidation of Tile 6 Guam Administrative Rules and Regulaions (GAR) § 2108(c) (1997)
(hereinafter “regulation 2108(c)”). The trid court invalidated regulation 2108(c) on the ground that
the regulation is incondgtent with the Guam Election Code's verification requirement.  Although
we find regulation 2108(c) to be incondgtent with the Election Code on a separate ground, we affirm

thetrid court's ultimate invdidation of the regulation.

.

[2] On August 17, 2001, Wade submitted to the Guam Election Commission (hereinafter
“GEC’) a proposed inititive measure for the Guam Gaming Act entitled, “Territorid Gaming Act
of Guam, an Adoption of Nevada State law by and for the People of Guam,” (hereinafter
“Initiative’). The GEC processed the proposed Initiative in accordance with Title 3 GCA § 17201,
et seq (1998). In a letter dated August 22, 2001, the GEC Executive Director Geradd Taitano
(hereinafter “Tatano”) informed Wade that August 22, 2001 represented the “OFFICIAL
SUMMARY DATE’ of the Initiative measure. This meant that Wade was required to present to the
GEC a minmum of 5,332 vdid signatures, congtituting ten percent of the registered voters on idand,
“no later than 120 days from the offidd summary date, i.e. December 19, 2001.” Record on
Apped, tab 3 (Letter dated August 22, 2001).

[3] From September 4, 2001 to December 19, 2001, Wade, on five separate occasions® submitted
to the GEC atotal of 7,030 signatures he collected pursuant to Title 3 G.C.A. § 17207 (1996). In
a letter dated January 14, 2002, Tatano informed Wade that the Initiaive “faled to qudify for

! Title3 GCA § 18101 confers upon the GEC the authority to “promulgate rules allowing any proponent to
submit petitionsto the Election Commission on a staggered schedule, as the signed petitions are received by the
proponents, rather than waiting until al petitions have been signed.” Title 3 GCA § 18101 (1998).
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balot placement in this year's generd dection” because he failed to submit the minimum of 5,332
vaid dgnatures. Record on Appedl, tab 3 (Letter dated January 14, 2002). Of the tota 7,030
submitted signatures, the GEC found only 4,873 valid signatures, which in effect, meant that Wade's
Initidtive petition was 459 sgnatures short of the requirement mandated under Title 3 GCA § 17201
(1998). Record on Appedl, tab 3 (L etter dated January 14, 2002).

[4] On April 9, 2002, Wade filed a Petition for Alternative and Peremptory Writs of Mandamus,
requesting that the tria court direct the GEC to include the Initiative in the November ballot because
Tatano faled to comply with regulation 2108(c) by not natifying hm within twenty days of the
petition’s presentation that his Initiative was rejected. Additionally, Wade challenged the GEC's
verification methodology and argued that the GEC hed failed to count al of the vaid signatures he
submitted.  In response, Taitano filed an Answer on April 18, 2002 and presented a three-part
argument that: 1) regulation 2108(c) was incongdent with Title 3 GCA 8§ 18101 (1998), which
requires the verification of al sgnatures, (2) regulation 2108(c) should be construed to give the
GEC twenty working days to provide notice of the rgection; and (3) Wade had alegedly received
a tabulation sheet on December 26, 2001, which condituted effective notice under regulation
2108(c).

[5] A benchtrid was hdd on May 29-30, 2002, cuminging with a June 11, 2002 Decision and
Order. The tria court took judicia notice that January 8, 2002 represented twenty cdendar days
after December 19, 2001 and that January 18, 2002 represented twenty working days after December
19, 2001. Although the trid court found that Wade satisfied the “satutory requirements for a writ
of mandate,” the tria court denied Wade's petition on two grounds. First, the trial court invalidated
regulation 2108(c) because it found that the Executive Director of the GEC “does not have the

authority to dlow by adminidraive regulation the automatic acceptance of signatures on an
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intigtive petition.”? Appellant's Excerpts of Record, tab F, p. 7 (Decison and Order, June 11,
2002). Second, and in the dternative, the tria court held that “even if the regulation was vdid, the
Executive Director subgtantidly complied with the regulation by providing the required notice
within 20 working days.” Appellant’s Excerpts of Record, tab F, p. 8 (Decision and Order, June 11,
2002) (emphasis added). Wade timely filed a notice of apped on July 12, 2002, chalenging the

underlying legd conclusions made by the trid court.

.
[6] We have jurisdiction over the appeal of a find judgment pursuant to Title 7 GCA 8§ 3108(a)
(1994). Because both paties have dipulated to the trid court’s findings of fact,®* we confine our
review to the pivotal issue in this gpped of whether regulation 2108(c) is inconsstent with the
provisons of the GEC's enabling statutes covering Initiatives, 3 GCA § 17201, et seq. We review
questions of Statutory interpretation de novo. People v. Palomo, 1998 Guam 12, { 4; People v.
Guerrero, 2000 Guam 26, 1 5; Apana v. Rosario, 2000 Guam 7, 1 9.

[1.
[7] We begin our andyss by outlining two fundamentd principles in statutory and regulatory
congructions. The firgt principle is that “[aln agency does not have the authority to ignore its own
rues” AetnaCas. & Sur. Co. v. Blanton, 911 P.2d 363, 365 (Or. Ct. App. 1996). Regulations have
the same legal effect as Satutes, Schmidt v. State, 586 N.W.2d 148, 153 (Neb. 1998), and, “[w]hen
an agency has the authority to adopt rules and does so, it mug follow them.” Aetna, 911 P.2d at 365

(quotations omitted). Therefore, an agency’s procedurd rules “are binding upon the agency which

2 With respect to the factual issue as to whether Wade had received earlier notice of the inadequacy of his
petition, thetrial court found in Wade' sfavor. Thus, Wadedid not receive any noticethat hispetitionfailed to meet the
ten percent statutory requirement until January 14, 2001.

3 Ourexamination, therefore, operates under the premise that Wade has not satisfied theten percent threshold
regquirement.
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enacts them as wdl as upon the public.” Douglas County Welfare Admin. v. Parks, 284 N.W.2d 10,
10-11 (Neb. 1979); see also Schmidt, 586 N.W.2d at 154 (“Regulations governing procedure are just
as binding upon both the agency which enacts them and the public, and the agency does not, as a
generd rule, have the discretion to waive, suspend, or disregard, in a particular case, a vdidly
adopted rule so long as such rule remains in force”) (interna quotations and citations omitted). The
second principle is that an agency, such as the GEC, is a creature of the Legidature and can “act
only to implement ther charter as it is written and as given to them.” Liao v. New York State
Banking Dep't., 548 N.E.2d 911, 913 (N.Y. 1989). Because “[an agency cannot create rules,
through its own interditid declaration, that were not contemplated or authorized by the Legidaure,”
id., the court can only uphold rules and regulations promulgated by the agency “which are consstent
with thelegidative scheme” ASARCO, Inc. v. Puget Sound Air Pollution Control Agency, 771 P.2d
335, 339 (Wash. 1989).

[8] Consequently, in ascertaining whether we should order an agency to uphold its regulation,
we mud intidly resolve whether the regulation is congstent with the agency’s enabling statutes.
In this regard, we apply the following two-step analyticd framework. Firs, we determine whether
the regulation is in contravention of the “unambiguous[] expressed intent of [the Legidature]” as
reflected by the plain meaning of the statute “as well as the language and design of the statute as a
whole.” K Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291, 108 S. Ct. 1811, 1817-18 (1988). Second,
in cases where “the statute is silent or ambiguous with respect to the specific issue addressed by the
regulaion,” we mud then decide “whether the agency regulaion is a pemissble construction of
the satute.” 1d. at 291-92, 108 S.Ct. at 1818.

[9] In the present apped, Wade argues that his Initiative should be placed on the election balot
in light of regulation 2108(c), which prescribes that the GEC' s failure to provide a proponent proper
notice of the petition's rgection within twenty days of its presentation results in its autométic
acceptance.  Wade assarts that the trid court erred by holding regulation 2108(c) invaid and
unenforcegble. Contrarily, the GEC contends that the trid court correctly held regulation 2103(c)
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invelid because the regulation is in contravention with the Election Code's Initiative provisons,
which specificaly require verification by the GEC of dl sgnatures on a petition before acceptance.
After employing the above principles and andytical framework, we hold that the tria court did not
er in invdidaing regulation 2108(c). We agree with the trid court's ultimaie concluson tha
regulation 2108(c) is inconsgent with the GEC' s enabling Statutes. However, as we explain below,
we disagree with the trid court’s basis in ariving at this concduson. Contrary to the trid court’'s
andyss, we find that regulation 2108(c) is not invdidated by the Election's Code's verification
prerequidite, but, rather, by the ten percent valid signature requirement.

A. Verification
[10] Regulation 2108 (c) provides:

The Director shall notify the proponent of an initiative measure in writing ether

persondly delivered or sent by registered mail of his acceptance or refusal to accept

an initigtive petition for filing within twenty (20) days of the presentation of the

petition to the Commission. The date of delivery or deposit as registered mail with

the U.S. Postal Service of a notice of acceptance shal be deemed the date of

acceptance. If no notice is given within twenty (20) days, it shall be treated as an

acceptance of the petition for filing on the date the period expires. The period

provided by this Paragraph may be extended no more than ten (10) days by giving

notice as above of the extenson to the proponent, if in the opinion of the Director,

an extenson of the period is necessary to determine whether the requirements for

filing are met. If such extenson is made and no notice of acceptance or refusal is

given before expiration of the extension, it shall be treated as an acceptance as of the

expiraion of the extengon.
6 GAR 8§ 2108 (emphasis added). Pursuant to regulation 2108(c), the GEC, within twenty days of
the proponent’s presentation of the petition, must provide the proponent a notice of the petition’s
acceptance, refusd, or extenson of the twenty days requirement or dse the petition is effectively
treated as having been accepted. The trid court invalidated regulation 2108(c) because the
regulation creates an automdtic acceptance scheme. Since the trial court found “[n]othing in the
Guam Code dlow[ing] for automatic acceptance of sgnatures on an initidive petition,” it held the
autometic scheme to be inconagent with the Guam Code, which “dearly requires the Executive
Director to veify that each signature on an initiative petition is that of a registered voter before

accepting the initiative for filing and placement on the ballot.” Appellant’s Excerpts of Record, tab
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F, p. 7 (Decison and Order, June 11, 2002). We disagree.

[11] The GEC is dealy conferred with the power to promulgate rules and regulations to
effectuate its enabling statutes, including Title 3, Chapter 17, Article 2, which provides the statutory
framework for the Initiative process on Guam. See Title 3 GCA 88 2103-2104 (1996). Of particular
import under the Initiative provisons is section 17211, titled “Number of Signatures Required to
Place Initiative on Bdlot.” Section 17211 provides that, “ The Election Commission shall not accept
any petition on a proposed initiative measure unless it has been certified as provided in § 17207 and
has met the qudlifications provided for by § 17201 of this Chapter.” Title 3 GCA § 17211 (1996)
(emphags added). Essentidly, section 17211 mandates that an initiative placed on the balot must
mest two requirements: fird, proper veification by the GEC of the signatures as mandated under

sections 17207(a)-(c)* and 18101°; and, second, signatures of ten percent of all registered voters as

4 Title 3 GCA § 17207. Initiative Petition: Forms; Certification.

(a) Each section of the initiative petition shall have ahalf-inch column to theleft of the place
for printed names for useof the el ection clerks. Each signer shall sign his signature next to his printed
name and in the next place, print his place of residence (giving the street and number if such exist,
plus P.O. Box) and social security or C.I. number.

(b) The number of signatures attached to each section of the petition shall beat the pleasure
of the person soliciting signaturesto the same. Any qualified voter of the territory of Guam shall be
competent to solicit said signatures. Thepetitionshall have attached thereto the affidavit of the person
soliciting signatures stating his qualificationsand that al the signatures to the attached section were
made in his presence and that to the best of his knowledgeand belief each signature to the section is
thegenuine signature of the person whose name it purports to be, and no other affidavit thereto shall
be required.

(c) Theaffidavit of any person soliciting signatures hereunder shall beverified freeof charge
by any officer authorizedto administer oaths. Petitions so verified shall be primafacie evidence that
the signatures thereon are genuine and that the persons signing the same are qualified voters.

Title 3 GCA § 17207 (1994).

® Title 3 GCA § 18101 Verification of Signatures.

The Election Commission shall verify all signatures contained in any petition for any initiative,
referendum, or recall, to insure that dl signatures on the petitions are the signatures of persons
registered tovotein theterritory. In order to facilitate the verification of signatures on petitions, the
Election Commission may promulgaterules allowing any proponent to submit petitionsto the Election
Commission on a staggered schedule, as the signed petitions are received by the proponents, rather
than waiting until all petitions have been signed.

Title 3 GCA § 18101(1998).
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of the time the proposed initigtive measure is submitted to the GEC as required under section 17201.
The trid court grounded the invaidation of regulaion 2108(c) on the fird prerequisite, or the
verification requirement. For the following two reasons, we find that the trid court erred in this
regard.

[12] Fird, the GEC has not met its burden in establishing that regulation 2108(c) is in conflict
with the veification process. A party chalenging a presumptively vaid regulation carries a heavy
burden. See Mass. Fed'n of Teachersv. Bd. of Educ., 767 N.E.2d 549, 557 (Mass. 2002) (“A highly
deferentid standard of review governs a facid chdlenge to regulaions promulgated by a
government agency.”); Tomlinson v. Qualcomm, Inc., 118 Cd. Rptr. 2d 822, 826 (2002) (“On
review, the burden of proof is on the party chdlenging the regulation, because the adminigtrative
agency’s action comes before the court with a presumption of correctness and regularity.”) (citations
omitted). In order to succeed, the chalenging party “must establish the absence of any concelvable
grounds upon which [the rule] may be uphed,” and an agency’s regulation will not be invdidated
“unless its provisons cannot by any reasonable condruction be interpreted in harmony with the
legidative mandate.” Mass. Fed'n of Teachers, 767 N.E.2d at 557 (interna quotations and citations
omitted). Here, it can be farly inferred that the GEC's intent in promulgating regulaion 2108(c)
was to provide both the agency and the proponent a time frame when the agency will notify the
proponent about the status of their petition. See 6 Title GAR § 2100 (1997) (“The purpose of these
rules and regulaions is to implement Public Law 14-23, 3 GCA Chapter 17 and in doing so establish
an orderly and efficient method for the processng of initiative, referendum and legidative
submisson matters”) (emphads added). Although the Initiative statutes, 3 GCA 88 17101-09, do
not provide the GEC with a time frame to complete the verification process, the statutes do allow
the GEC to promulgate rules and regulations to effectuate the eection statutes. 3 GCA 88 2103(d),

2104°. In enacting regulation 2108(c), the GEC was merdy imposing upon itsdf a time frame

® 3GCA § 2104 provides: Election Manual.

It shall be the duty and responsibility of the Commission to prepare a public manual of administrative
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within which to complete a task. See ASARCO, 771 P.2d at 339 (noting that an agency “may fill in
gaps of the dtatutory framework if necessary to effectuate a general statutory scheme’); see also
Marshall v. McMahon, 22 Ca. Rptr. 2d 220, 224 (App. Ct. 1993) (“[T]he absence of any specific
[statutory] provisons regarding the regulation of [an issue] does not mean that such a regulation
exceeds statutory authority . . . . The [agency] is authorized to fill up the details of the statutory
scheme.”) (quotations and citations omitted) (dterations in original). We do not find the GEC's
mere impaogition of when to complete a statutory duty to be, in and of itsdf, inherently inconsstent
with the performance of that duty.

[13] Second, we reman unconvinced by the GEC's argument that regulation 2108(c) is
inconsgtent with the verification procedures in light of the GEC's failure to aver that compliance
with the regulation’s time limitation deters them from whally complying with its statutory obligation
to veify the dgnatures. The GEC does not contend that the twenty days limitation under the
regulation was insuffident time for it to verify dl the signatures submitted by Wade, which would
then hdp explain why the GEC faled to provide Wade with a timely notice of the rgection.’
Instead, the evidence points to the contrary. The GEC's admission during tria that they had
completed the initid tabulation of the dgnatures ahead of the twenty-day period establishes the
GEC's ahility to comport with regulation 2108(c) without compromisng ther statutory duty to
verify the sgnatures in accordance with the Initiative statutes. See Record on Apped, tab 10, p. 4
(Appellees Triad Brief, April 26, 2002) (“The following day, December 20, 2001, the initia

procedures, rules, regulations and forms to be used in the conduct of elections. After January 1, 2001, all
manuals and publicationsshall be prepared pursuant to the Administrative Adjudication Law. The manual shall
set forth the regulations to be followed by al election officials, as well as the descriptions of the necessary
equipment and forms to be used in election procedures.

" Wealso notethat regulation 2108(c) was enacted and has been in placesince 1977. Astheagency conferred
by thelegislature to effectuate the Election Code, we are confident that the GECintended only to promulgatearegul ation
that was consistent with its enabling statutes. However, if sometime during the twenty years since the regulation’s
enactment, the GEC found that complying with the regulation’s time limit resulted in non-compliance with the
verification statute, the GEC was well within its discretion to change the regulation. See De Beaussaert v. Shelby Tp.,
333 N.w.2d 22, 23 (Mich. Ct. App. 1982) (affirming a commission’ s duty to comply with its own rules because
“[n]othing prevents the commission from changing itsrule.”).
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tabulation was completed, and an updated tabulation form was prepared. . . . The December 20, 2001
updated tabulation sheet indicated that the Sgnatures verified by the GEC fdl short of the required
number, and therefore the Initiative proposa failed to qualify in accordance with the Election
Code.”). In essence, the “GEC’s [duty to] perform a verification process to weed out dl signers that
are indigible under the Election Code,” Record on Apped, tab 10, p. 8 (Appellegs Trid Brief, April
26, 2002), is not defeated by a sdf-imposed regulation that requires the agency to complete the
process within a certain time frame. See Charles A. Beard Classroom Teachers Ass'n v. Bd. of
School Trs. of Charles A. Beard Mem'| School Corp., 668 N.E.2d 1222, 1226 (Ind. 1996) (finding
that an agency’s regulaion, which provided for extensons of time in which to file objections
comported with its enabling statutes).

[14] In sum, we find that regulation 2108(c) is not incondsent with the Election Code's
verification requirement. Thus, the trial court erred in invalidating regulation 2108(c) on that basis.

B. Ten percent threshold

[15] Although we found that the trid court improperly invalidated regulation 2108(c) based on
its conflict with the verification requirement, we do find that regulation 2108(c) is invdidated by
sections 17211 and 17201’ s ten percent threshold requirement.?  Section 17201 expressly mandates
that, “[i]nitiative measures may be proposed by presenting to the Election Commisson petitions,
as set forth in this Chapter with bona fide signatures of voters equa in number to ten percent (10%)
of dl regigtered voters as of the time the proposed initiative measure is submitted to the Election
Commission prior to circulation.” Title 3 GCA § 17201 (1998) (emphasis added).’

8 Notwithstanding the parties' and the trial court’s focus on the regulation’s inconsistency based on the
verification process, this issue is within the scope of our review because the central issue in this appeal is whether
regulation 2108(c) isinconsistent with the Initiative provisions as awhole.

° Wadeargues forthe liberal construction of the Initiative provisionsin favor of the proponent in light of the
importanceof theinitiativeprocess. Wade correctly observesthat acitizen’ sright to participatein theinitiative process
isfundamental asreflected by itsinclusion in the Guam Organic Act, which provides, “[t]he people of Guamshall have
the right of initiative and referendum, to be exercised under conditions and procedures specified in the laws of Guam.”
Title 48 U.S.C. § 1422a(1987). However, “thisright is not without limitations” In re Initiative Petition No. 366, 46
P.3d 123, 125 (Okla. 2002) (emphasis added), and a proponent of an initiative must meet certain statutory requirements
in order to successfully place the initiative on the ballot.
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[16] Here, Wade dtipulated to the trid court’s factud finding that he failed to present the required
number of vaid signatures. If regulation 2108(c) is enforced, the GEC would have to accept Wade's
petition even though it clearly faled to meet the ten percent threshold requirement. Such a result
would be in direct contravention of sections 17201 and 17211, which explicitly require that al
intiative petitions contain vaid sgnatures of ten percent of Guam's regisered voters. Therefore,
enforcement of the automatic acceptance scheme prescribed under regulation 2108(c) is inconsgtent
with and is “contrary to the plan meaning” of the Initidive provisons. Skinner v. Brown, 27 F.3d
1571, 1575 (Cir. Fed. 1994); see also Davis v. Town of Barrington, 497 A.2d 1232, 1234 (N.H.
1985) (finding that the regulation’s automatic acceptance scheme was inconsistent with the board’s
statute, which “dearly rgject[s] the policy that an unmeritorious application . . . should nonetheless
be approved merdy because a . . . board takes too long to disapprove it.”) (emphasis added).
Accordingly, the trid court should have invalidated regulation 2108(c) based on its inconsistency
with the ten percent threshold requirement rather than the verification prerequisite.
C. Substantial Compliance

[17] The trid court hed, in the dternative, “that even if . . . regulation [2108(c)] was valid, the
Executive Director subgtantidly complied with the regulation by providing the required notice
within 20 working days.” Appelant’s Excerpts of Record, tab F, p. 8 (Decision and Order, June 11,
2002). In view of our holding that regulation 2108(c) is invdid and therefore, unenforceable, we

find it unnecessary to address this dternative ground.*®

10 We emphasize, however, that in choosing not to address the substantial compliance issue, our opinion, in
effect, does not affirm thetrial court’ s recognition of the GEC' sinterpretation of the word days to mean working days
in regulation 2103(c). See Appellee’s Brief, p. 2. Although we reserve formally opining on this issue, we note the
following two reasons that exposes the GEC' s potential misinterpretation of the word day. First, although the word
“day” is not defined within the Election Code or the GEC regulations, it is defined within Title 1 GCA § 1008,
appropriately titled “Month, Week and Day Defined.” Section 1008 providesin relevant part: “[D]ay isthe period of
time between any midnight and the midnight following. Midnight of any given day is 12:00 post meridian (p.m.), the
end of the day.” Title 1 GCA § 1008 (1996). The commentary to section 1008 notes the definition’s general
applicability to the rest of the Guam Code, including the provisions governing elections. The commentary provides:

COMMENT: Sections 209-211 were a part of the original Government Code. In 1959 the Legidature
saw fit to add the definition of midnight of a given day in reference to the Govemor's action on
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V.
[18] We hold that the trid court erred in finding regulaion 2108(c) inconsstent with the Election
Code' s veification requirement. However, we do find that the regulation was inconsstent with the
Election Code’ s ten percent threshold prerequisite. Therefore, the trid court did not err in ultimately
invaidating regulation 2108(c). Accordingly, thetrid court’s judgment isAFFIRMED.

legislation. Thereisnogoodreasonwhysucha definition shoul d not be made uniformthroughout the
whole Code, andisthereforeplaced inthisChapter. Thus, midnight on Monday would occur at that
moment ending Monday and commencing Tuesday.

Title 1GCA 8§ 1008 (1996) cmt. Conseguently, the GEC's construction of day to meanworking day isinconsistent with
the Guam Code. Second, the GEC'’s internal inconsistency in construing the word was reflected by the GEC legal
counsel’ s admissionduring oral arguments that in other sections of their enabling statutes, the GEC has construed the
word day to mean calendar day and not working day.
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