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BEFORE: PETER C. SIGUENZA, JR. Chief Justice; F. PHILIP CARBULLIDO, Associate
Justice; MICHAEL J. BORDALLO, Justice Pro Tempore.

CARBULLIDO, J.:

[1] This case originaed from Petitioner-Appelant Alan Haeuser's (hereinafter “Haeuser™)
termination from the Guam Department of Law (hereinafter “DOL”) and is before us for the second
time on appead. The first appea resulted in a published opinion by this court, Haeuser v.
Department of Law, Government of Guam and the Civil Service Commission of Guam, 1999 Guam
12, (hereinafter “Haeuser 1”), wherein we reversed the trid court’s finding that Haeuser reasonably
mitigated his damages and &ffirmed the trial court’s denid of the Government’s trial motion to
compel the production of Haeuser’'s tax returns. The gravaman of this second apped is the trid
court’s gpplication on remand of the Haeuser | Mandate (hereinafter “Mandate’) with respect to the
issue of whether Haeuser was entitled to an award of back pay. We &ffirm the trid court’s denid

of back pay award to Haeuser based on the Mandate.

l.
[2] Haeuser was hired as an Assgtant Attorney Generd, an unclassified position, with DOL on
February 1990 for a probationary term of two years. On April 1, 1991, DOL terminated Haeuser
from employment. Haeuser filed an gpped with the Civil Service Commisson of Guam (hereinafter
“Commisson’). The Commisson dismissed the apped for lack of jurisdiction on the ground that

Haeuser was an unclassified employee under Title 4 GCA § 6208.1.!

! Title4 GCA §6208.1 provides:

Not-withstanding any other provision of law, the Attorney General may hire Assistant Attorneys General
necessary for the operation of the department. Attorneys shall be hired for an initial two-year probationary
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[3] Shortly thereafter, Haeuser petitioned for a writ of mandate from the Superior Court of
Guam, dleging that 4 GCA 8§ 6208.1 violated the Equal Protection Clause and the Organic Act.
After hearing the matter, the Superior Court found no equa protection violation, but did not
explictly address the Organic Act violaion. Haeuser appeded the ruling to the Appellate Division
of the Didrict Court, which afirmed the Superior Court findings and held that there was no
violation of the Organic Act.

[4] Haeuser filed an appeal to the Ninth Circuit chdlenging only the Appellate Divisons
findings with respect to the Organic Act violation. The Ninth Circuit agreed with Haeuser and held
that the dtatute exempting Assgtant Attorneys General from the meit protections of classified
sarvice violated the Organic Act. The Ninth Circuit issued its mandate to the Appellate Divison,
which in turn issued a mandate to the Superior Court.

[5] Upon remand to the Superior Court, Haeuser filed a Motion for Summary Judgment. The
trid court granted the Motion and ordered the Government to reinstate Haeuser as an Assistant
Attorney Generd. Haeuser returned to work for DOL on June 24, 1997, and is currently a full-time
classfied employee.

[6] A trid was hdd in early October 1997 regarding the issues of back pay and mitigation. The
Superior Court awarded back pay to Haeuser, with a setoff for money earned and for failure to

mitigate. The Government filed a Motion to make additiond findings of fact and conclusions of

period in the unclassified service, which shall by the term of the appointment expire two years from the date
of the appoi ntmentif not soonerterminated by theappoi ntingauthority. Attorneys reappointed after compl etion
of their probationary period shall beemployed in the unclassified service as provided under Section 4102(16)
of Chapter 4 of this Title and may be removed only forcause. Attorneyspresently intheclassified serviceshall
remain classified.

Title4 GCA § 6208.1 (1998).



Haeuser v. Dept. of Law, Opinion Page 4 of 15

law, which was subsequently denied by the trid court. The Government aso filed a Motion to
compel production of Haeuser's tax returns, which was smilarly denied by the trid court.
Consequently, the Government appealed the award of back pay and the denial of the Government's
Motion to compel production of documents.
[7] In Haeuser |, this court reversed the trid court’s finding that Haeuser had reasonably
mitigated his damages and affirmed the trid court’s denid of the Government's Moation to compel
the production of Haeuser’s tax returns. A Mandate pursuant to Haeuser | was filed on June 10,
1999 and provided in pertinent part:

ON CONSIDERATION THEREOF, it is now hereby ordered and adjudged by this

court that the trid court's finding tha Haeuser had reasonably mitigated his

dam_ag&a is REVERSED and REMANDED for findngs consgent with this

opinion.
[8]  The trid court issued a Decison and Order on April 27, 2000 in accordance with the
Mandate. In that Decison and Order, the trid court expressed concerns in ascertaining the precise
meaning of the Mandate as reflected in the following:

After having reviewed the high Court’'s Opinion in this regard severa times, this

Court remains somewhat uncertain of the meaning of the Supreme Court’ s mandate,

and further is uncertain as how, exactly, to proceed in this matter. (emphasis added)
Despite such concerns, the trid court reversed its prior award of back pay to Haeuser. In its
andyss, the trid court reduced Haeuser's back pay damage to reflect the periods within which he
did not reasonably mitigate his damages. Applying the anayss in Haeuser |, wherein this court
found that Haeuser did not reasonably mitigate his damages because he failed to apply for any job
in the private sector, the tria court examined each of the sx years that Haeuser was unlawfully

terminated from his job. Because it did not find that Haeuser applied for a private sector job in any

of those gx years, the trid court determined that Haeuser failed to mitigate his damages in each of
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those years; and thus was not entitled to any back pay.

[9] On May 10, 2000, Haeuser then filed a Motion for a New Trid in Superior Court, which was
denied on July 31, 2000. Haeuser filed a timely notice of appea with this court on August 30, 2000,
gppeding both the Superior Court’s denid of a new trid and the underlying judgment. This second
appeal focuses on the trid court’s reversal of its prior award of back pay to Haeuser in light of this

court’'s Mandate.

.
[10] We have jurisdiction over this apped from afind judgment pursuant to Title 7 GCA 8§ 3107
and 3108 (1994). We review actions taken by atria court on remand from an apped for an abuse
of discretion. See In re Marriage of Blinderman, 669 N.E.2d 687, 694 (11l. App. Ct. 1996); see also
R.J.M. v. Sate Dep’'t. of Soc. Servs., 973 P.2d 79, 86 (Alaska 1999). But see Sattery v. Covey &
Co., 909 P.2d 925, 926 (Utah Ct. App. 1995) (actions taken by atria court on remand is reviewed

de novo).

1.
[11] Haeuser’s main contention in this appeal is that “the tria court erred in perfunctorily denying
[him] an award of back pay for the years following his unlawful discharge from the Department of
Law.” Appelant's Opening Brief, p. 6. To support his contention, Haeuser employs a two-prong,
procedural and substantive, attack on the trid court’s Decision and Order. Accordingly, we address
the arguments presented by the parties in our resolution of the fallowing two issues. (1) whether the

trid court erred in the manner it interpreted the Mandate; and (2) whether the trid court erred in not
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awarding Haeuser back pay in light of the Mandate.
A. Procedural Attack
[12] The fird issue we address is whether the trid court erred in the manner it interpreted this
court's Mandate. Haeuser argues tha the trid court committed the following two erors in its
interpretation of the Mandate: first, by treating the Mandate as an order to enter judgment against
him; and second, by not congruing the Mandate as an order for “further proceedings’ and thereby
faling to conduct an independent andlyss of dl the trid record before reaching its concluson. We
disagree with Haeuser on both points of error.
1. An Order to Enter Judgment

[13] Thefirst procedurd challenge that Haeuser raises is that the tria court erred when it read the
Mandate as a decree to enter a judgment for the Government. After conducting an examination of
the trid court’s decison and order, we readily dispose of this first chalenge. Contrary to Haeuser’s
claim, the trid court did not interpret the Mandate as a decree prohibiting Haeuser from receiving
back pay. Rather, the tria court acknowledged that because the Mandate did not expressy order
that Haeuser was entitled to back pay award, it was faced with the task of determining, “whether the
Petitioner is entitled to a back pay award that is reduced based upon his falure to mitigate his
damages, or whether the Petitioner is Smply not entitled to any award of back pay in this matter.”
Appdlant’s Excerpts of Record, Tab 6, p. 5 (Decision and Order, April 27, 2000). Although the
court ultimatey found that Haeuser “[was] not entitled to any award of back pay, based upon his
failure to mitigate damages,” Appdlant’'s Excerpts of Record, tab 6, p. 13 (Decison and Order,
April 27, 2000), the trid court unambiguoudy explained in its decison that it reached this

concluson only after “having considered the findings set forth by the Supreme Court, and after



Haeuser v. Dept. of Law, Opinion Page 7 of 15

having considered authorities on the effect of the failure to mitigate damages on a back pay award.”
Appdlant's Excerpts of Record, tab 6, p. 4 (Decison and Order, April 27, 2000). Thus, the tria
court did not treat the Mandate as an order to enter judgment.
2. Further Proceedings

[14] The second procedura attack that Haeuser raises is that the Mandate, specifically the portion
which reads, “REMANDED for findings congstent with this opinion,” required the trial court to
conduct further proceedings? Although we are cognizant of Haeuser I's failure to clearly articulate
what “REMANDED for findings conggtent with this opinion” meant in the context of determining
whether Haeuser was entitled to any back pay award, we are nonetheless unpersuaded by Haeuser’s
argument that the trid court erred when it did not conduct further proceedings to the extent sought
by Haeuser?

[15] The indugon of the “REMANDED for findings consistent with this opinion” clause in the
Mandate did not obligate the trial court to conduct further proceedings. The Mandate clearly stated
“further findings’ and not “further proceedings.” We are unaided by Haeuser's citation to cases,
which required the trid court to conduct “further proceedings,” primarily because in those cited

cases, the mandates clearly denoted “further proceedings’ and not “findings.” Atchison, T. & S F.

2 We note that although Haeuser maintains that thetrial court erred in not conducting further proceedings,
Haeuser failsto denote exactly which issue thetrial court failed to further explore, the issue of mitigation or the issue
of back pay. Because the law of thecasedoctrine precludes Haeuser fromrelitigatingthe mitigationissue, In re Sanford
Fork & Tool Co., 160 U.S. 247, 259, 16 S. Ct. 291, 294 (1895); GHURA v. Pac. Superior Enters. Corp., 2001 Guam
8, 1 14; People v. Hualde, 1999 Guam 3, 1 13, we assume that Haeuser is asserting that the trial court should have

conducted further proceedings with respect to the back pay issue.

3 Haeuser assertsthat the trial court committed error by not conducting “further proceedings.” The “further
proceedings” that Haeuser is apparently alluding to isthetrial court’sfailure “to make an independent analysis of the
entire trial record in light of the issues decided in [Haeuser 1] .. .."” Appellant’s Opening Brief, p. 10. Assuming
arguendo that we were to accept Haeuser’ s assertion, Haeuser fails to point out any evidence in the record that thetrial
court should have evaluated, but overlooked.
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Ry. Co. v. Superior Court, 86 P. 2d. 85, 87, 12 Cd. 2d 549, 553, (1939) (mandate providing that,
“Judgment reversed, and cause remanded for further proceedings not inconsgtent with this
opinion.”)*; District of Columbia v. McBlair, 124 U.S. 320, 330, 8 S. Ct. 547, 552 (1888) (mandate
providing that, “The decree in question reversed the decree of the special term of August 7, 1875,
and remanded the cause to the specia term to be further proceeded with as the parties might be
advised.”). Moreover, we are unable to accept Haeuser's sweeping proposition that “findings’ and
“further proceedings’ are interchangesble and should be accorded the same effect, in view of his
falure to cite to any casdaw, which supports such anexus.

[16] Addtiondly, even if we were to accept Haeuser's premise that “further findings’ and
“further proceedings’ are andogous, we are not constrained to find that the trial court erred in its
treatment of the case. We follow the rationae of the court in Brown v. Whitaker, 926 SW.2d 1 (Mo.
Ct. App. 1996), which expressed that, “[w]hen a case is remanded for further proceedings consistent
with this opinion such an order is a smple reversa and remand because every remanded case is
remanded for further proceedings in accordance with the appellate court opinion.” Brown, 926
SW.2d a 4 (dtations and internd quotations omitted). “‘[PJroceeding smply means further
judicid action; it does not necessarily mean an evidentiary hearing.” 1d. In essence, even if the
Mandate were to be interpreted as an order for “further proceedings,” the trid court was only
required to take judicid action in accordance with this court’s opinion.  As the following paragraphs

reflect, the trial court proceeded in accordance with the Mandate.

* In his brief, Haeuser misstates the Mandate in this case by noting it as “findings not inconsistent with this
opinion,” Appellant’s Opening Brief, p. 9 (emphasis added), rather than “ Judgment reversed, and cause remanded for
further proceedingsnot inconsistent with thisopinion.” Atchison, 86 P.2d. at 87, 12 Cal. 2d at 553 (emphasis added).
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[17] In rexolving whether the trid court correctly proceeded on remand and complied with the
Mandate, the Sattery v. Covey & Co., 909 P.2d 925 (Utah Ct. App. 1995), case is indructive. In
Sattery, the appdlate court held “that the trid court acted beyond the scope of its authority on
remand by accepting evidence anew” on an issue that was previoudy addressed during the firg
apped. Slattery, 909 P.2d a 928. The court expressed that “the lower court must implement both
the letter and the spirit of the mandate, taking into account the appellate court’s opinion and the
drcumstances it embraces.” Id. (quoting Thurston v. Box Elder County, 892 P.2d 1034, 1037-38
(Utah 1995)). The Sattery court further explained that, “it is only when issues are left open by an
gppellate decison that the trial court has discretion to deal with those issues as it sees fit, including
allowing supplemental filings or proceedings.” Id. (emphess added). Furthermore, in determining
whether an issue has been left open in a prior decison, both the mandate and opinion should be
examined. See McDonough v. Liberty Mut. Ins. Co., 968 SW.2d 771, 773 (Mo. Ct. App. 1998)
(finding that in congruing the mandate, the opinion of the reviewing court “is part of the mandate
and must be used to interpret the mandate itself.”); see also Sanford, 160 U.S. at 256, 16 S. Ct. a
293 (“[O]pinion delivered by . . . [the] court at the time of rendering its decree may be consulted to
ascertain what was intended by its mandate. . . .”); McWhorter v. McWhorter, 716 So. 2d 720, 722
(Ala Civ. App. 1998) (“When the mandate of the appellate court is not dear, the court's opinion
should be consulted.”) (citations omitted).

[18] Inthe case at bar, we acknowledge that Haeuser | did not expresdy hold that Haeuser was
not entitled to back pay award. However, after examining the Mandate in conjunction with the
opinion, we find that the back pay award issue was disposed of by implication. See Poletti v. C.I.R,,

351 F.2d 345, 349 (8th Cir. 1965). In Haeuser I, this court addressed the mitigation issue by firs
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setting forth the overarching principle that, “[i]t is well settled that any injured party, who is entitled
to damages, is required to mitigate those damages.” Haeuser |, 1999 Guam 12 at 1 11. Haeuser |
then ultimatdy hdd that the trid court incorrectly found that Haeuser reasonably mitigated his
damages. Id. at 1 22. Bearing in mind the overarching principle initidly set forth by this court, it
would then be a far implication of the Haeuser | opinion that Haeuser was not entitled to damages
because he did not reasonably mitigate his damages.

[19] The implication reasoning we employ today is not a novel gpproach and can be found in the
Poletti v. C.I.R.,, 351 F.2d 345 (8th Cir. 1965), case cited by Haeuser. In Poletti, the court
acknowledged its falure in a prior opinion to “expresdy [hold] that there was no substance in
petitioners firgt contention.” Poletti, 351 F.2d at 349. The court went on to state, however, that “a
rational condderation of our prior opinion, in its entirety, convincingly demondrates tha the issue
was necessaily disposed of by implication . . . . Petitioners are not entitled to secure another
adjudication upon any issue which was 'expresdy or impliedly disposed of' on the first appeal.” 1d.;
Aardvark Art, Inc. v. Lehigh/Steck-Warlick, Inc., 672 N.E.2d 1271, 1276 (lll. App. Ct. 1996)
(quoting Williamsburg Wax Museum, Inc. v. Historic Figures, Inc., 810 F.2d 243, 250 (D.C. Cir.
1987)) (“The [law of the case] doctrine encompasses a court's explicit decisons, as well as those
issues decided by necessary implication.”); Slattery, 909 P.2d at 928 (dating that “ gppellate review
is not intended to grant litigants a second chance to present their case when they have had a full and
far opportunity to do so at an earlier trid.”). Because the Haeuser | court disposed of the mitigation
issue, the trid court was not required to review the record with respect to the issue. Accordingly,

we find that the tria court did not commit any procedurd errors on remand.
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B. Substantive Attack
[20] The next issue we address is whether the trial court erred in denying Haeuser back pay in
light of this court’s Mandate. Haeuser asserts that “the complete trial record supports a judgment
for [him] under the law of this case.”> He further contends that even though Haeuser | found that
he did not reasonably mitigate his damages and adopted a new burden of proof standard, he is 4ill
entitled to an award of back pay because the triad court failed to consder evidence that he would not
have been hired by a private firm even if he gpplied a one. As the following discussion reflects, we
are unpersuaded by Haeuser’ s arguments.
[21] We begin our discussion by noting Haeuser’s misgpplication of the law of the case doctrine.
At firg blush it appears that Haeuser is goplying the law of the case doctrine to prove that the trial
court erred in denying him any back pay award; however, a close examination of Haeuser's
discussion in this section revedls that Haeuser is instead rehabilitating the issue of mitigation, which
was previoudy disposed of in Haeuser . Consequently, this issue should have been raised in a
petition for rehearing of the Haeuser | opinion and not in this present appeal. As English v. Olympic
Auditorium, 52 P.2d 267, 10 Cal. App. 2d 196 (Ct. App. 1935) elucidated:

If a court of review inadvertently omits to include in its indructions to a tria court

upon the reversal of a judgment essentid dements within the issues necessarily

determined on the appedl, the aggrieved party has his remedy in a petition for

rehearing. A trid court may not exceed the specific directions of a court of review

in remanding a cause after a reversal of the judgment on appeal and add thereto

conditions which it assumes the reviewing court should have included.

English, 52 P.2d at 269, 10 Cal. App. 2d at 201.

° |t appears that thisissue isthe focal point of Haeuser’s appeal, as reflected from hisin depth discussion of
thisissue in pages twelve through twenty-five of his brief.
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[22] Having noted Haeuser’s misgpplication of the law of the case doctrine, we next address how
the doctrine supports the trid court’s finding that Haeuser was not entitled to any back pay award.®
Under the law of the case doctrine, “a court is generaly precluded from reconsidering an issue that
has aready been decided by the same court, or a higher court in the identical case.” GHURA, 2001
Guam 8 at 1 14 (cting Hualde, 1999 Guam 3 a  13). This principle is aso reflected in In re
Sanford Fork & Tool Co., 160 U.S. 247, 16 S. Ct. 291 (1895), which provides:

When a case has been once decided by this court on apped, and remanded to the

arcuit court, whatever was before this court, and disposed of by its decree, is

considered as findly settled. The drcuit court is bound by the decree as the law of

the case, and mugt carry it into execution according to the mandate. That court

cannot vary it, or examine it for any other purpose than execution; or give any other

or further rdief; or review it, even for apparent error, upon any matter decided on

aoped; or intermeddle with it, further than to settle so much as has been remanded.
Id., 160 U.S. at 255, 16 S. Ct. at 293. “The doctrine is not a limitation on a tribunal’s power but
rather a guide to its discretion.” GHURA, 2001 Guam 8 at 14 (cting to Hualde, 1999 Guam 3 at
1 13). In addition, the doctrine promotes the “public policy against reopening matters which have
been decided.” United Fire & Cas. Co. v. lowa Dist. Court, 612 N.W.2d 101, 103 (Iowa 2000)
(cting Wolfe v. Graether, 389 N.W.2d 643, 651 (Iowa 1986)).
[23] Here, both parties agree that Haeuser | hed that the tria court erred when it concluded that
Haeuser reasonably mitigated his damages. It is dso undisputed that Haeuser | adopted a new
burden of proof standard with respect to mitigation of damages and in accordance with the new

standard, the Government met its burden in proving that Haeuser did not reasonably mitigate his

damages because he faled to gpply to any private law firms. The thrust of the dispute, however,

® We reemphasize our previous analysis, which illustrated how the issue of back pay wasimpliedly disposed
of inHaeuser I.
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emanates from Haeuser's dam that the anadlyss does not end with proving that he did not mitigate
his damages. Without support from case law, Haeuser maintains that the next step in the analysis
should be to consder evidence that would illustrate that he would not have been hired by a private
firm even if he had gpplied. We disagree.

[24] In determining whether Haeuser was entitled to any back pay, the trial court set out the
generd rule that “a party entitled to recover back pay to a wrongful termination from employment
must undertake to mitigate his or her damages during the period of unemployment.” Appelant’s
Excerpts of Record, Tab 6, page 4 (Decision and Order, April 27, 2000). It further noted that
athough an employee is not entitled to back pay if he or she failed to mitigate, courts have alowed
the award of back pay for those periods that the employee did mitigate. Appellant’'s Excerpts of
Record, Tab 6, p. 5 (Decison and Order, April 27, 2000); see also Dyer v. Workers Com. Bd., 28
Cd. Rptr. 2d 30, 36 (1994) (dating that “[a] n employee is required to mitigate damages and a falure
to mitigate may preclude an award and in any event an award for lost wages must be reduced by
such sums as the employee earned or might reasonably have earned during the relevant period.”)
(atations and internd quotations omitted). In caculating the amount of back pay that Haeuser was
entitled to, the trid court gpplied the Haeuser | finding that Haeuser did not reasonably mitigate his
damages based on his falure to gpply to any private firm. Focusing on this court’s reliance on
Exhibit O,” the trid court reviewed Haeuser's unemployment period on a year-by-year basis,

ascertaining whether there was a year wherein Haeuser applied to a private law firm.  When it

" Exhibit O is a thirteen-page table listing the names of attorneys from the Superior Court of Guam Directory
and delineating the type of work each attorney engaged in from years 1990 to 1996 (excluding year 1992). The Exhibit
al so summarized how many attorneysentered private practiceduring 1991 through 1996 (excluding 1992) and how many
of those new private practioners were formerly government attorneys. Appellee’s Supplemental Excerpt’s of Record,
Tab. B, pp. 1-13 (Exhibit O).
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determined that Haeuser did not apply to a firmin any of those years, the trial court correctly found
that Haeuser was not entitled to any back pay.

[25] Withregard to Haeuser’s daim that the trid court should have looked beyond Exhibit O and
considered evidence that would have proven that he would not have been hired by a private law firm
even if he had applied to one, the Government’s Brief correctly points out that the tria court would
have erred if it had reconsidered such evidence. Appellee’'s Reply Brief, page 8. In Haeuser |, this
court did consder such evidence when it andyzed the trial court's previous “common sense
approach” in determining Haeuser’'s chances in obtaining a job in a private law firm. Haeuser |,
1999 Guam 12 a § 21. This court, however, was not persuaded by the evidence in view of
Haeuser’s fallure to apply to a least one private firm. Id. If the trial court reconsidered such
evidence and reached a different concluson on remand, it would have, in effect, violated the
previous finding by this court and rendered a decision incondstent with Haeuser I. See Palm Rest.
of Georgia, Inc. v. Prakas, 383 S.E.2d 584, 585-86 (Ga. Ct. App. 1989) (dtaing that, “the decision
of the appellate court, and any direction awarded, shal be respected and in good faith carried into
ful effect by the court below.”) (citations and internal quotations omitted); see also Odima v. Westin
Tucson Hotel, 53 F.3d 1484, 1495 (9th Cir. 1995) (When a case has been decided by an appellate
court and remanded, the court to which it is remanded must proceed in accordance with the mandate
and such law of the case as was established by the appellate court.) (citing Firth v. United States,
554 F.2d 990, 993 (9th Cir. 1977)); Shoffer v. City of Los Angeles, 58 P.2d 961, 14 Cd. App. 2d 650,
653 (Ct. App. 1936). In essence, when the law of the case doctrine is applied to this case, Haeuser's

clam that the trid court erred when it reversed his award of back pay fails.
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1.
[26] Because we find no procedural and substantive errors in the trial court’s application of the
Mandate, we hold that tria court did not abuse its discretion in finding that Haeuser was not entitled
to any back pay award. We hold that the trial court did not err in denying Haeuser’s Motion for a

new trid. Accordingly, the judgment of thetrid courtisAFFIRMED.
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