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BEFORE: PETERC. SIGUENZA, JR. Chief Justice, JOHN A. MANGLONA, Designated Justice, and
RICHARD H. BENSON, Justice Pro Tempore

SIGUENZA CJ.

[1] Dr. Christy Foley (“Foley”) was terminated from employment as a professor at the University of
Guam (“University”). Foley appeded the termination to the Civil Service Commission (“Commission”)
which voided the termination on a procedural ground. The University sought judicid review of the
Commission’s decision and the lower court hdd that the Commisson lacked jurisdiction to consider
Foley’s appeal because she was an unclassfied employee. Foley appedls from that judgment. Upon
review of the issues and gpplicable laws, we hald that Foley was a classfied employee at the time of

termination with the right to apped to the Commission, and reverse the judgmant of the lower court.

l.
[2] In Augugt of 1988, Dr. Christy Foley, was hired by the University of Guam as an assgtant
professor. In May of 1993, Foley was aleged to have struck a sudent. In June of 1993, by notice of
adverse action, Foley was suspended pending the outcome of a fitness for work examination. Foley

gppeded this suspenson to the Civil Service Commission in Adverse ActionAppeal No. CY93-AA22.

L At the time of oral argument, Benjamin J. F. Cruz was the Chief Justice but recused himself from this matter.

Justice Peter C. Siguenza, Jr., served as Acting Chief Justice as the senior member of the panel and a the time of
publication of this opinion isthe Chief Justice of Guam.
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The Commission voided the suspension on the ground that it violated the socdled sxty day rue?

[3] By October of 1993, Foley had till not reported for the examination and she was terminated for
insubordination and failure to report to work by issuance of another adverse action. In Commission Case
No. CY94-AA30, Foley appealed the termination to the Commisson.® The University chalenged the
Commission’sjuridiction. However, the Commissonhed that it had jurisdiction and voided the adverse
actionfor the Univergty’ sviolationof the sixty dayrule. Foley v. Univ. of Guam, Adverse Action Appeal
CaseNo. CY94-AA30 (Decisonand Order Jan. 16, 1996).* On February 15, 1996, the University filed
aPetitionfor Review, Superior Court Specia Proceedings Case No. SP0032-96. On February 17, 1999,
Foley filed aMotion to Dismissarguing failure to prosecute and attacking the trid court’s jurisdiction and
the procedure in which counsd for the University had brought the petition. On September 20, 1999, the

trid court filed aDecison and Order and found that it had jurisdictionover the case, and then considered

2 The sixty day ruleis statutory:

An employee in the classified service who is dismissed, demoted, or suspended
shdl be given immediate notice of the action, together with a specific statement of
the charges upon which such action is based in the manner required by Article 2 of
this Chapter. . . . In no event may an employee in the classified service be given the
notice and statement of the charges required by this Section after the sixtieth (60)
day after management knew or should have known the facts or  events which form
the aleged basis for such action. Any action brought by management in violation
of this Section is barred and any decision based on such actionis void.

Title 4 GCA § 4406 (1996).
3 In the notice of adverse action terminating Foley, the University maintained that its adjudication committee
had jurisdiction to hear any appeals of the termination; however, pursuant to a previous Commission decision, Matheny,
Mezo and Hall v. UOG, Adverse Action Appeals Case Nos. CY92-AA07, CY92-AA08, CY92-AA09 (Ruling on Mation
to Dismiss for Lack of Jurisdiction Feb. 18, 1993), she was being served notice of her ability to appeal to the Commission.

4 Record on Appea vol. 1, tab 1 (Attachment). This Decision and Order was identified with the wrong case
number, CY93-AA22. The Commission later corrected the case number to CY94-AA30. Foley v. Univ. of Guam, Adverse
Action Appeal Case No. CY94-AA30 (Notice and Order of Corrected Case No. April 16, 1996).
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the issue of the Commission’sjurisdictionover academic personne of the Universty. Thetria court held
that the Commission did not have jurisdiction over the Universty’s academic personnd and that the
Commission decison wasvoid. The trid court did not reach any other substantive arguments raised in

Foley’s motion and in the University’ s oppodtion.

.

[4] This court has jurisdiction over an gpped from afind judgment. Title 7 GCA 8 3107, (1994).

[5] The issue of whether the Commission had jurisdiction over Foley is a matter of Statutory
interpretationand review isdenovo. See Ada v. Gutierrez, 2000 Guam 22, 10. Further, an agency's
interpretation of agtatute is a questionof law reviewed de novo. Blasv. Customs& Quarantine Agency,
2000 Guam 12, 112 (citations omitted). In reviewing anagency's construction of astatute, the court must
reject those condructions that are contrary to clear legiddive intent or frustrate the policy that the
Legidature sought to implement. Seeid. (citations omitted). “However, if adatute is Slent or ambiguous
onaparticular point, the court may defer to the agency'sinterpretation; but that review islimited to whether
the agency's conclusion is based on a permissible construction of the statute.” 1d. (citations omitted).
Deference is not given to the agency if its interpretation involves a general question of law such as a
jurisdictiond or condtitutiond issue. Assoc. Gen. Contractors v. Bd. of Oil and Gas and Mining, 38

P.3d 291, 297 (Utah 2001).
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1.

[6] The issue we address is whether Foley was a classified employee with the right to appeal her
termination of employment to the Commisson. Theissue is complicated because, a the time this dispute
arose, therewere two seemingly conflicting laws. (1) the University’ sCharter, now codified at Chapter 16
of Title 17 Guam Code Annotated; and (2) Chapter 4 of Title 4 Guam Code Annotated, Personnel Policy
and the Civil Service Commission. We note that at the present time, there is no apparent conflict asthe
Legidature has expressy excluded academic employees of the Universty from the classfied and non-
classfied services; thus, the Commission presently has no jurisdiction over academic personnd. Title 4
GCA 8§ 4102 (1996). However, this express exclusion was not made until 1995, well after Foley was
terminated from employment.

[7] As previoudy dated, the Commission held that it had jurisdiction over the University’s academic
personnel. Foley v. Univ. of Guam, Adverse Action Appeal Case No. CY94-AA30 (Decison and
Order Jan. 16, 1996).° Spedificaly, the Commission reasoned that under 4 GCA § 4102 government
employees are ether classfied or unclassified and that because section 4102 and Public Law 19-40 did
not categorize academic employees as unclassified, such employees were therefore classified. Id. (citing
Matheny v. Univ. of Guam, Adverse Action Appeals Case Nos. CY92-AA07, CY92-AA08, CY 92-
AA09 (RulingonMationto Dismissfor Lack of Jurisdiction Feb. 18, 1993).° It further found that 4 GCA

§ 4105 mandated the Universty to adopt personnd rules providing its classified employees the right to

5 Record on Appedl vol. |, tab 1 (Attachment).

6 Record on Appeadl vol. 11, tab 59 (Attachment 1).



Univ. of Guamv. Foley, Opinion Page 6 of 16

appeal to the Commisson. 1d. Ultimatdy, the Commission ruledthat 17 GCA § 16111 did not repeal the
gpplicable sectionsin 4 GCA Chapter 4. 1d. We agree.
[8] With respect to the appointment of public employees, the Organic Act provides.
Appointment of heads; establishment of merit system; civil service commission,
removal of commission members. The Governor shdl, except as otherwise provided
in this chapter or the laws of Guam, appoint, by and with the advice and consent of the
legidature, dl heads of executive agencies and indrumentalities The legidature shall
establishamerit system and, asfar as practicable, appointments and promotions
shall be made in accordance with such merit system. The Government of Guam
may by lawestablisha Civil Service Commission to administer the merit system.
Members of the Commission may be removed as provided by the laws of Guam.
48 U.S.C. §1422c(a) (1987) (emphasis added). Pursuant to this authority, the Legidature promulgated
Chapter 4 of Title 4 Guam Code Annotated, Personnel Policy and the Civil Service Commisson, which
established a merit system of employment gpplicable to the entire government of Guam. See Title4 GCA
84101 (1996). Employees hired under the merit system are known generdly as* classfied employees.”
4 GCA § 4102. Classfied employees are generally entitled to apped their personnel actions to the
Commisson. SeeTitle4 GCA 88 4105 and 4403(b) (1996).
[9] With respect to the Univerdty, and pursuant to the Organic Act, the Legidature required that
academic personne be hired on the bags of merit. Specificaly, whenFoley was hired in August of 1988,
the Univeraty statute pertaining to the hiring of academic personnel was GuamGovernment Code § 11841
(asamended by Public Law 16-23) which stated:
Personnel Rules: Academic Personnd and Adminidrative Officers. Rulesand regulations
governing sdection, compensation, promotion, performance evauation, and disciplinary

action affecting academic personnel and adminidrative officers shal be adopted by the
Board inaccordance with Sections 4 GCA 88 4104 and 4105. Such rulesand regulations
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shdl provide for the employment of personson the basis of merit, and shdl include an
orderly and systematic method of recruitment and the establishment of qudified ligs for
employment purposes. For the purpose of this Section, an ‘adminidrative officer’ is
defined as one who holds any of the falowing postions: Associate or Assistant Dean;
Associate or Assgant Director; Dean or Director; Assgant to the President or Vice-
Presdent; provided, however that nothing inthis Chapter shdl be construed as preventing
the Board from establishing other adminidrative officer positions or abolishing any of the
exising podtions indicated herein and further provided, however, that nothing in this
Section nor in any other section of this Chapter involving the outlay of public funds shdl
become effective unless funds, therefore, shdl have been provided in the Universty's
annua budget.

Guam Govt. Code 8§ 11841 (as amended by Guam Pub. L. 16-23 (Aug. 12, 1981)) (emphasis added).
Section 11841, asit waswritten, clearly did not exclude academic employees from the classfied service.
Moreover, with respect to the government as awhole, at the time Foley was terminated, 4 GCA 8§ 4102
(asreenacted by P.L. 16-23 and amended by P.L. 16-41)) Stated:

Classfied and Unclassified Services. All offices and employment in the Government of
Guam shdl be divided into classfied and unclassfied services asfollows:

(& The undlassfied sarvice shdl include the positions of:

(1) dective officds,

(2) judges,

(3) Superior Court marshd, chief clerk, chief probation officer and court
adminigtrator of the Superior Court;

(4) heads of agenciesand insrumentditiesand not morethanone (1) secretary for
each such officer;

(5) Thefirg assistant, by whatever title denominated, to the heads of agenciesand
ingrumentdities stated in paragraph (4) of this Subsection; except that the first assstant
to the Police Chief of the Guam Police Department shall be the classified position of
Deputy Police Chief and the person occupying that postion, or if that pogtion is vacant,
aperson occupying another classified positioninthe Guam Police Department, shdl bethe
Acting Police Chief in the absence of the Police Chief and, notwithstanding any other
provison of law, there shal be no Deputy Director of the Guam Police Department;

(6) persons employed on atemporary basis,

(7) members of boards and commission;
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(8) executive director of the Commissioner's Council;

(9) dl offices and employment in the Executive Branch whose gppointment are
required to be confirmed by the Guam Legidature;

(20) dl offices and employment made, by law, to be at the pleasure of any board,
commission or officer;

(112) Al legidative employees,

(12) members of the Guam Gaming Commission;

(13) physicians and hedth care administrators employed at the Guam Memoria
Hospita Authority;

(14) dl pogtionsin the Department of Military Affars, and

(15) employees of the office of the Governor and Lieutenant Governor including
off-idand offices and Government House, as authorized in the applicable appropriation
law.

(16) Property Management Officer at the Department of Corrections.

(b) The dassfied service shdl include dl other postions in the government of Guam.
Title4 GCA 8 4102 (asreenacted by GuamPub. L.16-23:1 (Aug. 12, 1981) and amended by Guam Pub.
Ls. 16-41:1 (Sept. 30, 1981); 16-111:23 (Oct. 7, 1982); 16-120:14 (Dec. 18, 1982); 17-5:2 (Apr. 22,
1983); and 18-15:48 (Sept. 28, 1985)). Thus, because neither section4102(a), nor any other section of
law, expresdy exempted academic employees, such employeesfédl into the catchdl provision of section

4102(b).”

7 Section 4102 was not further amended until P.Ls. 20-132:9 (Jan. 24, 1990); 21-17:3 (May 8, 1991); 23-26:1 (June

6, 1995); and 23-45:1V:21 (Oct. 18, 1995). The express exclusions were added by P.L. 23-26:1 which stated in part:

All offices and employment in the Government of Guam, except for employment as academic personnel
of the Guam Community College (GCC) and the University of Guam (UOG), as the term ‘academic
personnel’ is defined in enabling laws of GCC and UOG, shal be divided into classified and
unclassified services as follows:

(c) Notwithstanding any law or rule to the contrary, employment as academic personnel of the Guam
Community College and the University of Guam shall be governed by rules adopted by the Board of
Trustees and the Board of Regents, respectively, in order to provide academic freedom and autonomy
to theinstitutions, asintended by P.L. 14-77 asto GCC, and P.L. 19-40 asto UOG.

Guam Pub. L. 25-26:1 (Jan. 6, 1995).
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[10] We note, as the University illudtrates, that the laws distinguished between academic and non-
academic employees long before this dispute arose. Specifically, the University statute pertaining to non-
academic personnd Stated:
Non-Academic Personnd. Notwithstanding any law, rule or regulation to the contrary, al
non-academic personnel shdl be dassfied and matters rdating to employment of non-
academic personnel shall be governed by and in accordance with Title V' of the
Government Code.
All employees of the University of Guam who have acquired government of Guam avil
service tenure on the date of enactment of this Act and who are transferred to the
corporate univergty in accordance with 8 11845 of this Act shdl retain ther tenure and
datus as employees of the government of Guam.
Guam Govt. Code § 11842 (asamended by GuamPub. L. 13-194 (Oct. 4, 1976)).2 However, the mere
fact that separate statutes govern academic and non-academic employeesisnot dispostive. Section11841
directs the Board of Regents to adopt personnd rules and regulations for academic employees in
accordancewith4 GCA 88 4104 and 4105, whichreqguirethat personnel rulesbe madebased onthe merit
system. Section 11842 directs that non-academic personne are classified and governed by the laws on
classfied personnd. At thetimeFoley washired, therewere no lawswhich expresdy or impliedly repeded
the gpplicability of 4 GCA § 4102 to University academic personnd; thus, they were il part of the

classfied service with the rights and benefits entitled to such employees by law.

8 Government Code 8§ 11841 and 11842 were amended by P.L. 19-40 on December 30, 1988, which was after
Foley was hired. Public Lav 19-40 repealed and reenacted the University’s charter into Chapter 16 of Title 17 Guam Code
Annotated.  Sections 11841 and 11842 are now codified as 17 GCA 8§ 16112 and 16113. Foley argues that P.L. 19-40
does not affect her classified status.
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[11] OnDecember 30, 1988 (somethreemonthsafter Foley washired), P.L. 19-40 wasenacted. This
law repealed and reenacted Chapter 16 of Title 17 Guam Code Annotated as the University’s Charter.
The Universty arguesthat 17 GCA 8§ 16111, asenacted by P.L. 19-40, expresdy reped s the gpplication
of any personne law to its academic personnd except as provided. Foley arguesthat section 16111 was
enacted after she was hired and was inapplicable to her; moreover, even if the section was gpplicable, it
does not expresdy repedl the application of 4 GCA § 4102 to academic personnd.
[12]  Section 16111 states:
Insofar as the provisons of this Chapter are incongstent with the provisions of any other
law, the provisons of this Chapter shdl be controlling; and in particular but not by way of
limitation, except as may be provided inthis Chapter, no provisonof any law withrespect
to employment of personnel, shall be applicable to the Universty unless the Legidature
dhdl spedificdly so state; provided, however, that the Universty may utlize in its
operations the procedures and facilities provided by any such law or by the executive
agencies of the government of Guam.
Title 17 GCA § 16111 (as enacted by Guam Pub. L. 19-40 (Dec. 30, 1988)).°
[13] Repedingdatutesaregenerdly either expressor implied. 1 A NORMAN J. SINGER, SUTHERLAND
StAT. ConsT. §23.07 (5th ed.1992). “While repedsby implication are disfavored, such repeal may be
found when a later statute[sic] covers the whole Situation of an earlier one and is dearly intended as a
subdtitute” Topasna v. Superior Court, 1996 Guam 5, 1 13 (citations omitted). 1n an express reped,
alegidature expresdy declares itsintent to abrogate an earlier statute. See Merrill v. Navegar, Inc.110

Cal.Rptr.2d 370, 387, 26 Cal .4th465, 487,28 P.3d 116, 130 (Cd. 2001). Section 16111 actudly states

two repeder provisons: (1) a repea againg laws inconsstent with Chapter 16 of Title 17 Guam Code

9 Section 16111 has not been amended since P.L. 19-40.
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Annotated; and (2) arepeal againg the gpplicabilityof other personnel laws except as specificaly provided
by the Legidature. 17 GCA § 16111. With respect to the firs repedler clause, a clause which repeds
inconsgtent enactments is a genera repeding clause. 1 A NORMAN J. SINGER, SUTHERLAND STAT.
Const. § 23.08 (5th ed. 1992). It has been observed that such a clause should legdly be a nuility. 1d.
Sucha clause cannot be an express repeal because it does not identify any act to berepealed, or animplied
repeal becauseit does not declare the inconsistency but conditions reped upon the existence of a conflict.
Id. However, an inconsstent atute repealer may show legidative intent. 1d. More important to the
Universty's case is the repeal againgt other personnel laws unless specificaly provided by law. The
specific reped of section 16111 of “any law with respect to employment of personnd” identifies the
affected acts with reasonable certainty; and in this respect, appears to be an express reped. See ld. §
23.07. However, thisexpressreped isnot without condition as section 16111 providesthat it will not take
effect “ unlessthe Legidature shdl specificdly so state” Thus, the analysis turns to whether the Legidature
specificaly gpplied the Civil Service lawsto academic personnel. We answer in the affirmative.
[14]  Section 16112, which governed academic personndl, stated:

Personnd Rules Academic Personnd and Adminidrative Officers.  Rules and

regulations gover ning selection, compensation, promotion, per formanceevaluation

and disciplinary action affecting academic personnel and administrative officers

shall be adopted by the Board in accor dance with Title 4 Guam Code Annotated

Sections 4104 and 4105. Such rules and regulaions shdl provide for the employment

of persons on the bas's of merit, and shdl include an orderly and systematic method of

recruitment and the establishment of alist of qudified gpplicantsfor employment purposes.

For the purpose of this Section, an*adminidrative officer’ isdefined as one who holdsany

of the following positions: Associate or Assistant Dean; Associate or Assstant Director;

Dean or Director; Assstant to the President or Vice-President; provided, however, that
nothing in this Chapter shdl be construed as preventing the Board from establishing other
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adminigrative officer pogtions or abolishing any of the existing positions indicated herein
and further provided, however, that nothing in this Section nor in any other section of this
Chapter involving the outlay of public funds shal become effective unless funds therefore
shdl have been provided in the University's annua budget.

Academic personne dhdl have the right to form, join, assst and participate in the
management of employee organizations of their choice and to act as organization
representative or to refrain fromany suchactivity, without interference, restraint, coercion
or discriminationand without fear of penaty or reprisd; provided that, employeesshal not
participateinthe management of an organization or act as an organization representative,
where such activity would result in aconflict of interest or otherwise be incompatible with
law or with the employegs officid duties.

Within ninety (90) days of the effective date of this Act, the Board, in cooperative
consultationwiththe recogni zed bargaining agent, shdl devel op and adopt reasonablerules
for the settlement of collective bargaining disputes, including accessto impartia mediation
and arbitration.

Title 17 GCA § 16112 (as enacted by Guam Pub. L. 19-40 (Dec. 30, 1988)) (emphasis added).’® This
section explicitly applies the procedures and requirements of 4 GCA 88 4104 and 4105 to academic
employees.

[15]  Turning first to section 4104, at the time this dispute arose, this sedtion dated in rdevart pat:

Departmental Rules. Rulessubject to criteriaestablishedby this chapter governing
the sdection, promotion, performance, evduation, demotion, suspenson and other
disciplinary action, shdl be adopted by the Board of Directors for the Guam Airport
Authority, Board of Directors for Guam Economic Development Authority, Board of
Directorsfor GuamHousing Corporation, Board of Commissionersfor GuamHousing and
UrbanRenewa Authority, Judicid Council, the Board of Directorsof the GuamTelephone
Authority, the Board of Directors of the Port Authority of Guam, the Board of Directors
of the Guam Power Authority, the Board of Education, the Board of Regents of the
University of Guam, the Guam Community College Board of Trustees, the Board of
Trustees of the Guam Memorid Hospital Authority and by the Public Utility Agency of

10" This section was amended by P.L. 23-26 after this dispute arose. Those amendments are inapplicable in this
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Guam with respect to personnd matters within their respective branches, agencies or
departments, and by the Director of Adminigtration as to al other executive branch
employment. Such rules shdll, to the extent practicable, provide standard conditions for
entry into the other matters concerning the government service. The personnel rules
adopted for University of Guam, GuamAirport Authority, Guam Telephone Authority,
Port Authority of Guam, Guam Power Authority, Department of Education, Guam
Memorid Hospita Authority, the Director of Adminigration and by the Public Utility
Agency of Guam shall requirethat all their classified employee appeals be heard
by the Civil Service Commission. The personnd rulesadopted for the Judiciary Branch
by the Judicia Council shdl requirethat dl their classfied employee gpped's be heard by
the Council. Personnd rules governing any other Executive Branch entities may require
that their dlassfied employee apped's be heard by the Civil Service Commisson. Rules
concerning the Executive Branch shdl take effect uponther approval by the Civil Service
Commisson, by Executive Order of the Governor and filingwiththe Legidative Secretary.
Rules concerning the Judicia Branch shdl takeeffect uponadoptionby the Judicia Council
of Guam.

Title4 GCA 8 4104 (as reenacted by Guam Pub. L. 16-23:1 (Aug. 12, 1981), and amended by Guam
Pub. L. 20-03:X11:7 (Apr. 8, 1989)) (emphasis added).™*
[16]  Turning next to section 4105, this section stated in relevant part:

Personnd Rules. The personnd rules provided for in 84104 of this Chapter shal provide
procedures for the employment of persons on the bass of merit, and shall include an
orderly and systematic method of recruitment and the establishment of qudified ligs for
employment purposes. They shdl provide for aprobationary period of not lessthan three
(3) nor more than twelve (12) months for al origina appointments, except for origina
academic gppointments at the University of Guamor the Guam Community College, during
whichtime the employee may be dismissed at any time without right of appeal and without
right of being given reasons or charges in writing.  Specific procedures and policies shall
be included, governing the following:

. Section 4104 is presently codified as 4 GCA § 4105. This section remained unchanged until 1995 when it was
amended by P.L. 23-26:3. The 1995 amendments, made subsequent to this dispute arising, are not applicable in this case.



Univ. of Guamv. Foley, Opinion Page 14 of 16

(14) Appeal of anadver seaction not inconsistent with 88§
4175 and 4176 of this Chapter;

(15) Inthe case of academic employees of the University of Guam or

the Guam Community College, and their successor agencies, a

system of tenure appropriate to the academic nature of the

respective inditutions, and
Title 4 GCA 8§ 4105 (as reenacted by Guam Pub. L. 16-23:1 (Aug. 12, 1981) (emphasis added).*?
Sections 4175 and 4176 governed the proceduresfor issuing adverse actions, the filing of appeal s thereto,
and standards for the Commission’s decisions. See Guam Pub. L. 16-23:1 (Aug. 12, 1981).%3
[17]  Under the aforementioned laws, the Board of Regentswasmandated to promul gete personnel rules
and regulations for academic employees “subject to the criteria of [4 GCA Chapter 4].” 4 GCA § 4104
(asamended by GuamPub. L. 20-03:X11:7 (Apr. 8, 1989)). Sections4104 and 4105 expresdy required
that the University’s classfied employees have the right to apped to the Commission. Section 4105
required the Univergty to promulgate rules based on the merit system. However, none of these sections
of law excluded academic personne from the classfied service. Thus, we cannot say that 17 GCA §
16111 expresdy or impliedly repeds any gpplicable sectionof 4 GCA Chapter 4 because section 16112
specificaly applied 4 GCA 8 4104, which in turn specifically applied the whole of 4 GCA Chapter 4. In

the broadest sense, section 16112 appears to permit academic employee gppeds to the Commission.

Further, we cannot concludethat thereis areped of section 4102 because the Univeraty statutes did not

12 section 4105 is presently codified as 4 GCA § 4106. This section remained unchanged until it was amended

in 1995 by P.L. 23-26:4. Those amendments are ingpplicable in this case.

13 Sections 4175 and 4176 are now codified at 4 GCA §§ 4406 and 4407.
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remove academic employees from the classfied service. Thus, the University statutes neither “cover the
whole stuation” of, nor are clearly intended as a subdtitute for, section4102. See Topasna, 1996 Guam
Sat 113.

[18] Wenotethelisting of autonomous agenciesin 4 GCA § 4104 and that the University gppearsto
betreated the same as those agencies. The effect here seems to be that the L egidature wanted to ensure
that the employees of the autonomous agendes induding the University, be hired on the bess of mait.

[19] The Organic Act gives the Legidature the authority to establish the merit system and, as far as
practicable, requires that government employees be hired thereunder. 48 U.S.C. § 1422c¢(a); see also
Haeuser v. Department of Law, 97 F.3d 1152, 1157 (9th Cir. 1996) (“Ifitis‘ practicable’ toincdudethe
position within the merit system, the position must be included in the merit system.” (citing 48 U.S.C. §
1422c¢(a)). Under this authority, the Legidature can aso exclude employees from the merit system asit
has done for physicians, judges and numerous other positions. See 4 GCA 8§ 4102. When Foley was
hired, and until the time she wasterminated from employment, academic personnel were not excluded from
the classfied service. The Legidature had ample opportunity to do thisin P.L. 19-40 if the clear intent at
that time was to give the University complete adminigrative control over itsacademic faculty. Instead, the
Legidature opted to requirethe University to follow the requirementsin4 GCA 88 4104 and 4105, which
made no digtinction between classified employees and academic personnd, and explicitly gave classified
employees of the University the right to appeal to the Commisson We hold that P.L. 19-40 did not

remove or exclude academic personnd from the classified service.



Univ. of Guamv. Foley, Opinion Page 16 of 16

[20] We notethe University’s argument that Foley, asamember of the Guam Federation of Teachers
Union, was bound by the exiging Callective Bargaining Agreement (“CBA”) which governed disciplinary
action for faculty. However, the University failed to raise the issue of the CBA in its Petition for Review
of Civil Service CommissonDecison. Appdlant’s Excerptsof Record tab 1. Asagenerd rule, thiscourt
will not address an argument raised for the first time on apped. Dumaliang v. Slan, 2000 Guam 24, |
12. Thus, the University’s argument is not consdered.
V.

[21] We hdd that Foley was a dassfied employee a the time of her termination and that the
Commission had jurisdiction to hear the appeal of her termination. The Judgment of the trid court is

REVERSED and the caseisSREM ANDED for proceedings consistent with this opinion.

RICHARD H. BENSON JOHN A. MANGLONA
Justice Pro Tempore Associate Justice

PETER C. SGUENZA, JR.
Chief Judtice
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