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BEFORE: PETER C. SSGUENZA, JR., Chief Justice, JOHN A. MANGLONA, Designated Justice,
and RICHARD H. BENSON, Justice Pro Tempore.

MANGLONA, J.:

[1] Petitioner Governor Carl. T.C. Gutierrez (hereinafter “Governor”) filed arequest for declaratory
judgment pursuant to Title 7 GCA 8 4104 asking this court to declare specific provisons of Public Laws
26-35, 26-36, 26-47, 26-49, and Bill No. 205 void under both the Organic Act of Guam and the
Condtitutionof the United States. In response, | Mina’ Bente Sais Na Lihed aturan Guahan (hereinafter
“Legidature’) asked this court to dismiss the Governor’s petition, or aternatively, find the challenged
provisons organic and congtitutiond in dl respects. We deny the Legidature s motion to dismiss, finding
that we are properly vested with the authority under section 4104 to render declaratory judgments.
However, we find that the Governor’ s request to declare section 7 of Public Law 26-35 uncongtitutiona
does not fdl within our grant of jurisdiction under section 4104, and therefore we dedine to render
judgment onthat issue. We grant review of the remaining issues presented by the Governor and find certain

challenged provisonsto be in violation of the separation of powers doctrine.

I
[2] The Legidature enacted Public Law 26-35 and appendicesthereto by legidative override. Public
Law 26-35 isthe government of Guam’ sbudget for the fiscal year 2002. Subsequent to passing P.L. 26-

35, the Legidature passed and the Governor signed into law Public Laws 26-36, 26-47, 26-49, and Bill
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No. 205, the provisions of whichsupplement and amend certain portions of the origina budget law, P.L.
26-35. Initsentirety, theselaws (hereinafter collectively referred to asthe Budget Bill”) contain extensive
and detailed provisions outlining the amount of money appropriated to each divisonof the government and
how the appropriated funds shal be spent.
[3] OnOctober 4, 2001, the Governor filed the ingtant action, requesting that adeclaratory judgment
be issued determining the condtitutiondity of certain provisons of the Budget Bill. The Governor is
requesting that this court invoke its jurisdiction to issue declaratory judgments under 7 GCA § 4104.
Section 4104 provides in pertinent part:

The Governor, inwriting, or the Guam Legidature, by resolution, may request declaratory

judgments from the Supreme Court as to the interpretation of any law, federd or locd,

lying within the jurisdiction of the courts of Guam to decide, and upon any question

afectingthe powersand duties of the Governor and the operation of the Executive Branch,

or the Guam Legidature, respectively. The declaratory judgments may be issued only

where it isamatter of great public interest and the norma process of law would cause

undue delay.

Title 7 GCA § 4104 (1998).

A. Motion to Dismiss
[4]  Thelegidature dams that 7 GCA § 4104 is ultra vires and therefore inveid. Specificdly, the
Legidature arguesthat the Organic Act amendment, 48 U.S.C. § 1424-1(a), that authorizes the legidature

of Guam to create a Supreme Court, did not authorize the legidaure to vest that court with original

1 Bill Number 205 was passed as Public Law 26-55 by signature of the Governor.
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jurisdiction to consider requests for declaratory judgment. We rgect the Legidature' s chdlenge to the
organicity of section4104 and hold that this court has jurisdiction to issue declaratory judgments pursuant
to that section.?

[5] The Organic Act provides for the creation of the Supreme Court in generd terms:

Local Courts, Appellate Court Authorized.
(8 Composition; establishment of loca gppellate court.

The loca courts of Guam shdl consst of such trid court or courts as may have
been or may heresfter be established by the laws of Guam. On or after the effective date
of thisAct [January 5, 1985], the legislature of Guam may in its discretion establish
an appellate court.

48 U.S.C. § 1424-1(a) (1987) (emphasis added). The Legidature argues the Supreme Court’s
jurisdiction is limited by the language of the above-referenced section to that of an “appellate” court.
However, section 1424-1(a) merely satesthat “the legidature of Guam in its discretion may establish an
appellate court.” 1t does not define gppellate court. The Legidature refers to the generic definition of
gppellate court in Black’ s Law Dictionary to support its position that an gppellate court does not review
matters of firg ingance and is not atria court. However, rdiance on the dictionary definition is unsound
in light of the provision of the Organic Act which provides.

I

2 The Legidature's instant chalenge to its power to enact section 4104 undermines the presumption that the
legidature believed it was acting specificaly within its power both a the time of enactment and subsequent amendment.
The legislature has previously brought cases before this court under section 4104, and we note that the instant attempt
to frustrate review on ultra vires grounds is a odds with positions it previousy made before this court. Compare In
Re Request of the Twenty-Fourth Guam Legidature CRQ97-001 (Memorandum of Points and Authorities in Support
of Motion to Withdraw, Sept. 12, 1997) (seeking to withdraw the request for declaratory judgment transmitted to this
court on the ground that implicit in the legislature’s grant of jurisdiction in section 4104 was the ability of the legislature
to withdraw the request), with IN RE REQUEST OF | MINA' BENTE SING'KO NA LIHESLATURAN GUAAHAN , 2001
Guam 3, 11 (submitting to this court arequest for a declaratory judgment pursuant to 7 GCA § 4104).
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Loca Court Juridiction The legidature may vest in the loca courts jurisdiction over dl
causes in Guam over which any court established by the Condtitution and laws of the
United States does not have exclusive jurisdiction. Suchjurisdictionshdl be subject to the
exdusive or concurrent jurisdiction conferred on the Didrict Court of Guam by section
1424(b) of thistitle.

48 U.S.C. § 1424-1(b) (1987). This section of the Organic Act givesthe Legidature broad authority to
define the jurisdictionof local courts. The Legidatureattemptsto distinguish*local court” asusedin section
1424-1(b) from* gppellatecourt” as used insection 1424-1(a). However, section 1424-1(a) defines*“|ocal
courts’ as*“such tria court or courts as may have been or may heresfter be established by the laws of
Guam.” Thus, the Supreme Court of Guam, as a court established by the laws of Guam, isinduded within
the definitionof “local court.” The language of section 1424-1 isnot ambiguous. Because section 1424-1
givesthe Legidaturethe authority to grant jurisdictionto local courts, the Legidature may grant jurisdiction
to the Supreme Court as it deems fit> Moreover, unlike other state congtitutions which define the
respective jurisdiction of each court in that state, the Organic Act does not define or limit the jurisdiction
of the Supreme Court of Guam. Cf. State ex rel. Neer v. Indus. Comm'n, 371 N.E.2d 842, 843 (Ohio
1978) (holding that because the Ohio condtitution limited the court of appeals' origind jurisdictiontocertain
matters not including declaratory judgments, the court of appeals lacked jurisdictionto render that type of
judgment). Theonly limitation placed onthe Legidature’ spower to grant jurisdictionisin regardsto causes

within the exdusve jurisdiction of the federal courts. 48 U.S.C. § 1424-1(b). A declaratory judgment

3 The grant of original jurisdiction to issue declaratory judgments to the highest court is not unique to Guam.
See Sate ex rel. Conrad v. Managhan, 485 P.2d 948, 950 (Mont. 1971) (Supreme Court accepting original jurisdiction
to issue a declaratory judgment “because of the urgency of the situation and the need for speedy determination of the
controversy”); see also Tucker v. SC. Dept. of Highways & Pub. Trans., 424 SE.2d 468, 469 (S.C. 1992) (Supreme Court
determining the constitutionality of a statute pursuant to itsoriginal jurisdiction).
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under section 4104 is not a cause within the exdusve jurisdiction of the federal courts. Therefore, it is
withinthe Legidature sOrganic Act powers to grant this court such origind jurisdiction. Accordingly, we
deny the Legidature’ s motion to dismiss and hold that this court hasjurisdiction to consider a request for
declaratory judgment pursuant to section 4104.

B. Declaratory Judgments are Binding

[6] Declaratory judgments issued by this court pursuant to section 4104 are binding. Although in
substance section 4104 most closely resembles the advisory opinion statutes in other jurisdictions, the
language of section4104 grantsthis court the authority to issue “declaratory judgments,” and not advisory
opiniors. See 7 GCA § 4104 cmt. (referring to the advisory opinion clauses in both Florida and
Massachusetts as providing the basis of section 4104); see also Md A. Topf, The Jurisprudence of the
Advisory Opinion Process in Rhode Island, 2 RoGer WiLLIAMSU. L. Rev. 207, 213, app. (1997)
(providing text of dl e evenadvisory opinionclauses). Whilerecognizing the non-binding and extrajudicia
nature of other advisory opinion clauses, we are restricted by the plain language of our statute. See
Pangelinan v. Gutierrez, 2000 Guam 11, 1 23 (“In cases involving statutory construction, the plain
language of a statute must be the startingpoint.”). Declaratory judgmentsare uniformly considered binding.
See Petition of Kariher, 131 A. 265, 269, 271 (Pa. 1925). Therefore, judgments issued by this court
under section 4104 are likewise binding.

Il

Il

I



In re Request of Governor Carl T.C. Gutierrez, Opinion Page 7 of 43

[1.
A. The Governor’s Arguments
[7] The Governor arguesthat, through certain portions of the Budget Bill, the Legidature has violated
the separation of powers doctrine by ether reserving for itself powers specificdly given to the Governor
inthe Organic Act or interfering with the Governor’s ability to perform his conditutional functions. The
Governor pointsto four specific portions of the Budget Bill as being inviolation of the separation of powers
doctrine, to wit:

1 Appendix C of Public Law 26-35 and the amendments made thereto, whichattempt to set
the staffing pattern of the executive branch;

2. Section 11 of Legidative Bill 205, which mandates that the Child Support Divison of the
Department of Law terminate its cureant leese and ddates oatain tams of anew lesss

3. Public Law 26-35, chapter 1V, section 3(a), which imposes a reporting requirement for
g&ffing patterns, and Public Law 26-47, section 2(d), which imposes a reporting
requirement for holiday pay; and

4, Public Law 26-47, section7(b), which setsa oecific date for filling the postions of Chief
Procurement Officer and Controller.

The Governor also argues that chapter 1V, section 7 of Public Law 26-35, which imposes liability on
accountable officers, is unconditutiondly vague and fails to provide government employeeswithadequate
notice and a hearing in violation of due process.

[8] Because this caseis brought pursuant to our origind rather than appellatejurisdiction, dl issuesare
decided de novo. Issues of datutory interpretation and the determination of whether legidation is
uncongtitutional are questions of law. Ada v. Gutierrez, 2000 Guam 22, 1 10 (andyzing an issue of

datutory interpretation); Peoplev. Perez, 1999 Guam 2, 1 6 (andyzing the conditutiondity of a statute).
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[9] Under section 4104, this court has the power to issue declaratory judgments only at the request
of the Legidature or the Governor. 7 GCA 8§ 4104. Furthermore, to pass jurisdictional muster, a party
seeking a declaratory judgment must saiisfy three requirements: (1) the issue raised must be a matter of
great public importance; (2) the issue must be such that its resolution through the normal process of law is
inappropriate asit would cause undue delay; and (3) the subject matter of the inquiry is appropriate for
section4104 review. 1d. Thereareonly two subjects appropriate for section 4104 review: questions that
requireaninterpretationof afedera or locd law lying within the jurisdictionof Guam courtsto decide, and
questions that affect the powers and duties of the Governor and the operation of the executive branch, or
of the Legidature. 1d. Unless a petitioner can satisfy each of the above requirements, a request for a
declaratory judgment must be denied. See In re Request of Governor Carl T.C. Gutierrez, CRQ96-
001, 1996 WL 870740, at * 4 (Guam Oct. 24, 1996) (refusing to issue a declaratory judgment because
the petitioner failed to meet one of the requirements under section 4104); In re Opinions of the Justices,
49 N.E.2d 252, 255 (M ass. 1943) (citations omitted) (limiting the issuance of advisory opinions to the strict
confines defined in the state’ s Condtitution).

B. Liability of Accountable Officers

[10] The Governor requeststhet this court issue ajudgment declaring section 7 of Public Law 26-35,
which holds accountable officers gtrictly liable for any loss that occursin their handling of public funds, to
be in violation of due process and thereby uncondiitutiond. More specificaly, the Governor aleges that
section 7 is too vague and indefinite to provide adequate notice of the proscribed conduct and to be

appropriately administered. Additionally, the Governor argues that the automatic set-off provison of
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section 7 does not provide employeeswithsufficient notice and hearing to satisfy procedura due process
standards.

[11] The threshold inquiry for any declaratory judgment request is whether the petitioner’s request
qudifies for review under section 4104. The Governor’s request must satisfy the three jurisdictiona
requirements set forth above. Wewill turnfirgt to the question of whether the Governor has presented this
court with arequest whose subject matter falls within the purview of section 4104. Asprevioudy noted,
section 4104 only permits the Governor to ask the Supreme Court for: (1) an interpretation of an existing
law that iswithin itsjurisdictionto decide; or (2) ananswer to any questionaffecting his powers and duties
as governor and the operation of the executive branch.

1 I nter pretation

[12] Thiscourt mustinitialy determine whether a request seeking to declare astatute unconstitutional
falswithin the meaning of section 4104 as arequest for an inter pretation of that statute. Wefind thet it
doesnot. Whilethe line separating congtitutiondity from interpretation may befine, it isadedrablelineto
draw. This court is primarily a court of gppeds, with limited origind jurisdiction. See Sorenson v.
Swanson, 147 N.W.2d 620, 624-25 (Neb. 1967) (“This is a court the primary object of which isto
review cases. . .. Itisanappelatetribund, and itisgivenorigind jurisdictionin afew limited cases, most
of which are extraordinary remedies . . . .”). Thus, grants of origind jurisdiction, as over declaratory
judgments in section4104, should beread literdly and construed narrowly. See State ex rel. Wieland v.
Moore, 561 N.W.2d 230, 236 (Neb. 1997) (“if thedraftersof [the article] had intended to convey origind

juridiction upon this court for actions involving the conditutiondity of a satute, the drafters surely would
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have included such actionsin [the article].”).

[13] Asnoted, the substanceof section4104 resemblesthe advisory opinionlawsof other jurisdictions,
particularly inthat the questions presented pursuant to section4104 may only be brought by the Governor
or Legidature. 7 GCA 8§ 4104. The few appellate courts that are permitted to render advisory opinions
express areuctanceto do so by drictly construing ther advisory opinionclauses and refusng requeststhat
do not fdl squardly withintheir clauses terms. See In re Opinion of the Justices, 49 N.E.2d at 255; see
also In re Advisory Opinion to the Governor, 113 So. 2d 703, 705 (Fla. 1959) (“The corridor of
organic authority for rendering advisory opinionsisindeed anarrow one. . . ."); see also Opinion of the
Justices, 413 A.2d 1245,1247-48 (Dd. 1980); Opinion of the Justices, 105A.2d 454, 456 (Me. 1952);
Opinion to the Governor, 284 A.2d 295, 296 (R.l. 1971). But see In re Advisory Opinion (Chief
Justice), 507 A.2d 1316, 1319-20 (R.l. 1986) (issuing an advisory opinion despite the procedural
deficiencies of the petition). Thefear isthat by involving the courtsin apoalitica struggle between the other
two branches, justices may find themsdves“ participating in a realignment of governmental power by being
compelled by the executive branch to review the work of the legidative branch.” Topf, supra, at 222
(citation omitted). Involvement by the courts also cdlsinto questionjudicid independence and invites the
legidature and executive to passonthe responsbility of independently assessing the condtitutiondity of their
acts. Id. at 223.

[14]  Strict congtructionshould be particularly applied with regard to section 4104 because the Satute
isameansfor partiesto bypass the norma processes of law. |ssues regarding the condtitutiondity of a

dtatue, whenever possible, ought be left to the norma processes of law. As recognized by the Supreme
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Court of Florida

This court has many times declined to pass upon the condtitutiondity of a Statute in

rendering advisory opinions, particularly where such a test can best be accomplished in

adversary proceedings appropriately briefed and buttressed by argument of counsdl. This

policy isthe product of the historical recognition of the presumed condtitutiondity of anact

of the Legidature until such presumptionisset at rest by a court of competent jurisdiction

in aproper adversariad proceeding.
InreAdvisory Opinion to the Governor, 509 So. 2d at 301 (Fla. 1987); see also Opinionto the House
of Representatives, 264 A.2d 920, 921 (R.l. 1970) (“every reasonable intendment is made in favor of
the condtitutionality of a duly enacted statute and that such a statute is presumed to be condtitutiona until
the contrary is established in gppropriate litigation”).
[15]  Furthermore, determining matters through a proceeding that bypasses the norma litigetionprocess
falsto represent interestsand protect rightsas would an interested party inafuly litigated case. See Topf,
supra, at 227 (citations omitted) (“A briefing from an interested party in an advisory opinion proceeding
‘sometimesis not so effective or S0 well-focused as that which follows thorough examinationof the issues
through the trid process.’”); see also Advisory Opinion, 113 So. 2d at 705 (“This court has many times
declined to pass upon the conditutiondity of a statute in rendering advisory opinions, particularly where
such a test can best be accomplished in adversary proceedings appropriately briefed and buttressed by
argument of counsd.”). The benefits of leaving matters to be fully litigated by interested parties is
demongtrated by the wel established “ case or controversy” requirement. Given the above-mentioned

policies and in light of the fact that our statute, unlike the advisory opinion laws of other jurisdictions,

permits binding judgments to be issued, section 4104 should be construed as strictly and narrowly as

possible.
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[16] We recognize that there are evils whichthe issuance of a declaratory judgment pursuant to section
4104 can avoid. See7 GCA 84104 cmt. Specificaly, hearing a matter before it has ripened into atrue
case or controversy “avoid[s| the necessity of creating harm to some party in order to have a decison.”
Id.; see also Note, Advisory Opinions on the Constitutionality of Statutes, 69 HARv. L. Rev. 1302,
1304-05 (1956) (discussing how an advisory opinion can prevent the enactment of an uncongtitutiona
statute, avoiding both the time and expense of chdlenging litigation and reliance by the genera public).
However, we a so recognize the dangersinherent inturning the courtroominto aforumfor political debate.
This court is not the arena within which the executive and legidative branches should seek to wage thar
politica battles. Therefore, we approach section 4104 as most courts have approached their respective
advisory opinion laws in the past, cautioudy and consarvatively. While we will not turn away from
reviewing thoseissues properly before us, neither will we permit mattersthat fal outsde the plain language
of section 4104 to be brought in on the shoulders of broad interpretation.

[17] Here, the Governor is asking the court, not to draw meaning from the language of section 7, but
to declare the provison unconditutional and thereby void in its entirety. “An uncondtitutiond act isnot a
law; it confers no rights; it imposes no duties; it affords no protection; it creates no office it is, in legd
contemplation, as inoperative as though it had never been passed.” In re Opinion of the Justices, 168
N.E. 536, 538 (Mass. 1929) (quoting Norton v. Shelby County, 118 U.S. 425, 442, 6 S. Ct. 1121,
1125 (1886)). By contradt, interpretation, in its plain meaning, is “[t]he process of determining what
something, esp. the law or a legd document, means; the ascertainment of meaning.” B.AcCK’s LAw

DicTiONARY 824 (7th ed. 1999). When interpreting a statute, the court’ s task isto determine the intent
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of the legidaure and give the statute meaning without dtering or amending the statute’ sscope. Seellnre
Advisory Opiniontothe Governor, 504 A.2d 456, 459 (R.1. 1986) (*Our task incongtruing any statute
is to effectuate and establish the intent of the Legidature”). We find that a request chalenging the
condtitutiondity of a statute does not present the same inquiry as a request seeking the interpretation of a
satute. Thus, the Governor’srequest for ajudgment declaring section 7 uncongtitutional does not quaify
asarequest for an interpretation of law under section 4104.

2. Powersand Duties
[18] Alternatively, the Governor may obtain review of an issue under section 4104 if hisrequest affects
his powers and dutiesas Governor and the operation of the Executive Branch. See7 GCA §4104. Here,
the Governor is challenging the condtitutionaity of section 7 of Public Law 26-35 initsentirety. The scope
of section 7 includes “dl government of Guam agencies including the Legidative, Executive and Judicid
Branches and dl autonomous and semi-autonomous agencieswhichare authorized Certifying Officersand
Accountable Officersin Generd.” Petitioner’s Exhibit A, val. 1, p. 44 (Public Law 26-35). Thequestion
that emerges from the Governor’ s request is whether the Governor has standing to present to this court
questions involving other branches of government or questions on behdf of subordinate agencieswithinhis
own branch.
[19] Section 4104 explicitly requires that the request from the Governor affect his powers and duties
as Governor and his operation of the Executive branch. See 7 GCA 8 4104; see also Gutierrez, 1996
WL 870740, a * 1 (analogizing to the Massachusetts requirement that issues presented “relate to a

presently exigting governmenta duty borne by the branch of the government that requests the opinion.”).
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Other courts authorized to issue advisory opinions uniformly impose asmilar requirement, requiring that
the question posed directly relateto the duties of the requesting authority presently awaiting performance,
and that the action of the requesting authority depend on the advice rendered by the court. See Opinion
of the Justices, 105 A.2d at 456 (finding that a*“solemn occasion” does not exist unless the body making
the inquiry has occasi onto consi der and act upon the question submitted initsexercise of powers); seealso
Opinion of the Justices, 238 So. 2d 326, 328 (Ala 1970) (holding that the advisory provisiondoes not
authorize Judtices to give anopinionwhere no action of the requesting party is dependent on it); Advisory
Opinion (Chief Justice), 507 A.2d at 1319 (requiring that the questionposed for an advisory opinionhave
some relationship to the officia duties of the requesting branchand bear upon a present constitutional duty
awaiting performance).

[20] Thesdgnificanceof thisrequirement isthet it precludesthe Governor from requesting adeclaratory
judgment on a question that only concerns another branch of the government or that solely impacts
subordinate executive officers and agencies. See 7 GCA § 4104 cmt. (noting that one branch may not
request opinions as to the operation of another branch where that operation does not impinge on the
requesting branch’s operations); see also Opinion of the Justices, 105 A.2d at 456-57 (stating that the
Governor does not have authority to seek anadvisory opinions solely on behaf of “subordinate executive
officers, agencies, boards, or instrumentdities of the state.. . . .”); Opinion to the Governor, 284 A.2d
at 297 (finding that city officids have no standing under the advisory opinion clause to seek an opinion of
the court and cannot circumvent that limitation by seeking an opinion through the Governor). Moreover,

the Governor is precluded fromobtaining review of questions under section4104 if those questions involve
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the operation of another branch of government and that operation does not impinge on the Governor’'s
powers and duties as set forth in the Organic Act.

[21] Inthe matter before us, the scope of section 7 islimited on its faceto government agencies. Thus,
the Governor’'s powersand duties, asenumerated inthe Organic Act, are not affected nor dependent on
the judgment of this court. See 48 U.S.C. 1422 (1987) (veting in the Governor genera supervisory
powers over executive branchagenciesand indrumentditiesand the responsbility for the faithful execution
of laws); see also Opinion of the Justices, 105 A.2d at 456-57 (finding that the power of the governor
as“supreme executive’ or hisduty to fathfully execute the laws does not make questions astothedecisons
and actions of subordinate agencies questions to be acted uponby the governor). Inshort, section 7 istoo
narrow for the Governor to clam standing to chdlenge the sectionunder 7 GCA §4104. The Governor’'s
chdlenge to section 7 amply does not amount to a question that affects his powers and duties and the
operation of the executive branch.

[22] Accordingly, the Governor's chalenge to the congtitutionaity of section 7 is not a matter
appropriate for section4104 review. The Governor is neither asking this court for an interpretation of a
law nor does his request affect his powers and duties as Governor and his operation of the executive
branch. Therefore, we decline to address the merits of the Governor’ schalenge to section7 asthe issue
presented is not within this court’ s jurisdiction under section 4104.

I

I

I
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C. Separation of Powers

1. Jurisdiction
[23] The Governor raises four separation of powers chalengesto the Budget Bill, each of whichdlege
that the Legidature has either reserved for itself powers specifically given to the Governor in the Organic
Act or interfered withthe Governor’ sability to perform his condtitutional functions. A prdiminary issueis
whether the issues raised by the Governor qudify for review under section 4104. As stated previoudy,
this court’ sorigind jurisdictionunder section4104 may only be invoked if the three requirements of section
4104 are met.
[24] Onerequirement under section 4104 concerns the subject matter before the court. In the instant
case, the question is whether the challenges asserted by the Governor are the type of chalengesthat are
cognizable under section 4104. We find that they are, as questions that “ affect[] the powers and duties of
the Governor and the operationof the Executive Branch. .. .” 7 GCA §4104. The Governor alegesthat
provisons of the Budget Bill violate the separation of powersdoctrine. Thisissueisundoubtedly the type
of matter that can be addressed in arequest for declaratory judgment under section4104. Thecomment
to 7 GCA 8§ 4104 provides:

[T]he language [of section 4104] permits the Governor to request opinions as the

operation of the Executive Branch, induding questions involving separation of powers, and

the Legidature to request opinions on the operation of that Branch, but does not permit

one Branch to request opinions asto the operation of the other where that operation does

not impinge on the requesting branch’ soperations. The purpose of this limitationisto avoid

one branch trying to regulate the other through the courts.

7 GCA § 4104 cmt.
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[25] Asrecognized in the comment, section 4104 contains limiting languege, and the court is only
permitted to address questions that involve alegations that one branch’s actions “impinge’ on the other
branch’s operations. Because the Governor alegesthat provisons of the Budget Bill impinge upon the
Governor’ s powers of gppointment, remova, and general management of executive branch, the separation
of powersissuesfdl withinthe purview of section4104. Cf. Opinion of the Justices, 266 A.2d 823, 825
(N.H. 1970) (determining that the Governor’ srequest for anopiniononwhether the legidature has usurped
executive functions was a proper subject for an advisory opinion in that “[t]he questions concern the
executive duties of the Governor ... and . . . an opinion will assist in the performance thereof”); In re
Opinion of the Justices, 532 A.2d 195, 196 (N.H. 1987) (giving an advisory opinion on whether
provisons of the appropriations hill, which require prior legidative approval of executive contracts asa
condition to gppropriation, congtitute an uncongtitutiona delegation of executive powersto the legidative
branch).

[26] A second jurisdictional requirement under section4104 is that the matter before the court be one
of great public interest. 7 GCA § 4104. “[PJublicinterest . . . Sgnifies an importance of the issue to the
body palitic, the community, inthe sensethat the operations of the government may be subgtantidly affected
oneway or the other by the issue sresolution.” Gutierrez, 1996 WL 870740, at * 1. Inlnre Request
of Governor Gutierrez, this court anaogized the section 4104 “greet public interest” requirement to the
reguirement inthe Massachusetts advisory opinion law that the advisory opinions be limited to “important
questions of law, and upon solemn occasion.” Id. (citations omitted). Massachusetts courts have

construed this requirement to mean that “the issue presented must be Sgnificant insubstance and relate to



In re Request of Governor Carl T.C. Gutierrez, Opinion Page 18 of 43

a presently existing governmenta duty borne by the branch of government that requests the opinion.” 1d.

[27] InIn re Request of Governor Gutierrez, the Governor requested that the court render a
declaratory judgment regarding the condtitutionality of a law which established an elected board of

education. 1d. The Governor argued that the law usurped the authority of the Governor over education
because it would vest the management of the Department of Education in the hands of an eected board.

Id. The court determined that the issue presented, that is, the organicity of the elected school board law,

was a matter of great public interest because it was “of consequence in terms of governmenta functions
and resources.” Id. at * 2. Thisconclusonwasbased on the court’ sfinding that Department of Education
was one of the largest departments in the government and its mission directly impacted nearly dl of the
families of Guam. Id.

[28] Intheinstant case, the separation of powers issues thet the Governor presentsinvolve dlegations
that the Legidature has either exceeded its power to appropriate and has usurped the Governor’ s power
to administer appropriated funds or impermissibly interfered with the operation of the executive branch.

The executive branch of the government employs thousands of employees who are assigned wide-ranging
tasksfor the ultimate purpose of executing the laws of Guam. Similar to the chdlenge in Inre Request of

Governor, the ingant chalengesto the organicity and congtitutiondity of provisons of the Budget Bill, as
they relate to the Governor’s ability to manage the executive branch, are matters of “great public

importance” as they are “of consequence in terms of governmenta function and resources.” 1d.*

4 Massachusetts courts have found this type of separation of powers chalenge to be an “important questions
of law” and the issue has therefore been accepted for consideration by the Massachusetts courts pursuant to their
advisory opinion law. Cf. Opinion of the Justices to the Governor, 341 N.E.2d 254 (Mass. 1976) (agreeing to render an
advisory opinion on whether the legidature's action was an improper usurpation of the executive’s power of
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Furthermore, the issues relate to a “presently exiging governmertal duty borne by the branch of
Government requesting the opinion.” Id. at * 1. Specifically, the Governor has standing to assert theissues
presented because they directly relate to his authority to administer appropriated funds for the effective
running of the executive branch. 1d. at * 2.

[29] The find jurisdictiona requirement under section 4104 isthat the “normal process of law would
causeundue delay.” 7 GCA §4104. Ananayssof this requirement requires the court to“esimateasa
practica matter, the reative difference in speed for an issue depending on whether it travels the ‘norma
processes of law’ route, or that provided by . . . [section] 4104.” Gutierrez, 1996 WL 870740, at * 2.
Specificdly, the anticipated delay through the normal processes of law must be “excessve or
ingppropriate.” Id. We find that the undue delay requirement is met with regard to the separation of
powers issues presently before us. Because the budget for the government of Guam is enacted annually,
issues regarding the conditutiondity of a particular aspect of a budget hill uniquely require speedy
resolution; therefore, it would be inappropriate for such issues to be resolved through the protracted
litigationprocess. Seeid. (*7 GCA 8 4104 was intended to provide afast track for the initiationof cases
before the Supreme Court of Guam <o that rulings could be obtained on important issues of law without
time consuming litigation in the inferior court.”).

[30] Inaccordance with the foregoing, we find that dl three jurisdictiona requirements under section
4104 are met withregard to the separation of powers issues raised by the Governor. Therefore, we may

properly reach the merits of each issue.

expenditure).
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2. Separ ation of Powers Doctrine

[31] Asprevioudy discussed, the Governor presentsfour separationof powers chalengestothe Budget
Bill: (2) that Appendix “C” of P.L. 26-35 and Amendments thereto violate the doctrine of separation of
powers in that the legidature has attempted to set the staffing pattern of the executive branch; (2) that
section 11 of Bill 205, which dictates the terms of a lease of office space for Family Division of the
Department of Law, violates the separation of powers doctrine; (3) that the staffing pattern reporting
requirements of P.L. 26-35, chapter IV, section3(a), and holiday pay reporting requirements of P.L. 26-
47, section 2(d), violate the separation of powers doctring; and (4) that P.L. 26-47, section 7(b), which
sets a oedific date for filling the positions of Chief Procurement Officer and Controller, violates the
Separation of powers doctrine.

[32] Eachissue enumerated above requires a separate andysis, but turns on the basic principle thet,
under the Organic Act, the government of Guam is comprised of three separate but co-equal branches of
government. See48 U.S.C. § 1421a(1992) (“ The government of Guam shadl consist of three branches,
executive, legidative and judicid . . . .”). Thus, implicit in the language of the Organic Act isthe traditiona
concept of separation of powers. See Pangelinan, 2000 Guam 11 at § 31; see also Hamlet v.
Charfauros, 1999 Guam 18, 19 (“By its very language, therefore, the Organic Act requires application
of the condtitutional doctrine of separationof powersto government of Guamfunctions.”) (citationomitted).
[33] Theseparationof powersdoctrine existsto “prevent] ] the abusesthat canflow fromcentraization
of power.” Mo. Coalition for Env't v. Joint Comm. on Admin. Rules, 948 SW.2d 125, 132 (Mo.

1997) (enbanc) (citation omitted); see also Book v. State Office Bldg. Comn' n, 149 N.E.2d 273, 293
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(Ind. 1958) (recognizing that the purpose of separating the powers of each branch is “to preclude a
commingling of these essentidly different powers of the government inthe same hands’) (citation omitted).
The concentration of the separately delinested powers in the hands of one branch “may justly be
pronounced the very definitionof tyranny.” Beckert v. Warren, 439 A.2d 638, 642 (Sup. Ct. Pa. 1981).
[34] InPeoplev. Perez, 1999 Guam 2, this court adopted the U.S. Supreme Court’s standard for
determining whether a separation of powersviolation exists. The court provided:
In determining whether the Act disrupts the proper baance between the coordinate
branches, the proper inquiry focuses on the extent to which it prevents the Executive
Branchfromaccomplishing its condtitutiondly assignedfunctions. Only where the potentia
for disruption is present must we then determine whether the impact is judtified by an
overriding need to promote objectives within the condlituiond autharity of Congress
Perez, 1999 Guam 2 at {17 (citations omitted). Based on this standard, the court established atwo-part
test: (1) whether the statutory provision prevents the accomplishment of condtitutiond functions and (2)
if s0, whether the disruptive impact is judtified by any overriding congtitutiona need.” Id.
[35] We recognize that, under the separation of powers doctring, one branch of government is
prohibited from ether delegating its enumerated powers to another branch of the government or
aggrandizing itspowers by reserving for itself the powers given to another branch. See Santos v. Calvo,
Civ. No. 80-0223A, 1982 WL 30790, at * 3 (D. Guam App. Div. Aug. 11, 1982); Territorial

Prosecutor v. Superior Court, Civ. No. 82-0215, 1983 WL 30224, at * 5 (D. Guam App. Div. May

26, 1983); Communications Workersof Am. v. Florio, 617 A.2d 223, 232 (N.J. 1992).> At least one

5 “If, in the opinion of the people, the distribution or modification of the constitutional powers be in any
particular wrong, let it be corrected by an amendment in the way which the constitution designates. But let there be no
change by usurpation; for, though this, in one instance, may be the instrument of good, it is the customary weapon by
which free governments are destroyed.” Book, 149 N.E.2d a 295 (citing George Washington's Farewell Address)
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court has noted that “the taking of power is more prone to abuse and therefore warrants an especidly
careful scrutiny.” Communication Workers, 617 A.2d at 232 (emphasis added). Evenabsent afinding
that one branch has usurped a power exclusvey reserved for another branch, a separation of powers
violationmay be found if “ one branch unduly interfereswith another branch so that the other branch cannot
effectively exercise its conditutionaly assgned powers.” Armadillo Bail Bondsv. State, 802 S.W.2d
237, 239 (Tex. Crim. App. 1990) (citations omitted); see Perez, 1999 Guam 2 at  17.

[36] Asaticulatedin Territorial Prosecutor v. Superior Court, “the legidaturemay not enact alaw
encroaching upon the Governor’s authority and powers which are mandated by the Organic Act.”
Territorial Prosecutor, 1983 WL 30224, a * 5, 6 (invalidating section 7100(b) of the Territorial
Prosecutor’ sAct becauseit “impermissibly encroaches uponthe Governor’ sremova powers. .. ."). This
limitation on the Legidature's power is specificaly set forth in the Organic Act, which prohibits the
Legidature fromenacting lawsthat are “incong stent withthe provisons of this chapter and the laws of the
United StatesgpplicabletoGuam.” 48 U.S.C. § 1423a(1992) (emphasisadded). The*“ chapter” referred
to isthe Organic Act; therefore, the Legidature is prohibited fromenacting laws that are inconsstent with
the Organic Act, induding the Organic Act's grant of power to the other branches of the government. See
id.; see also Territorial Prosecutor, 1983 WL 30224, at * 5 (discussing a Ninth Circuit case that held
that section 1423a limits the legidative power to enact legidation to subjects not inconsstent with the
Organic Act). The problems inherent in alowing the Legidature to enact laws which encroach upon the

executive' s or Governor’'s powers are evident:

(emphasis added).
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If . . . [the courts] were to permit the legidature to do so, not only would it render the
concept of the separation of powers meaningless and be incongstent with mandate of the
Organic Act, but it could possibly result in the Governor being divested of his executive
authority and power at the whim of the legidature.
Territorial Prosecutor, 1983 WL 30224, at * 5.
[37] Thus in determining whether the challenged provisions of the Budget Bill violate the separation of
powers doctrine, it is necessary to determine the nature of each branch’s respective powers as set forth
in the Organic Act.
[38] Under the Organic Act, the legidative power is vested in the “Legidature of Guam.” 48 U.SC.
§1423a. Asdaed earlier, the Legidature spower tolegidate extends“to al rightful subjectsof legidation
not incongstent withthe provisons of this chapter and the laws of the United States applicable to Guam.”
Furthermore, the power to appropriate money is expressy reserved to the Legidature. 48 U.S.C. §
1423j(a) (1992) (“Appropriations, except as otherwise provided in this chapter, and except such
gppropriations as shdl be made from time to time by the Congress of the United States, shdl be made by
the legidature.”). Thus, pursuant to the Organic Act, “the Legidature has plenary or absolute power over
gopropriations. ...” Santos, 1982 WL 30790, at * 3. The legidative power of gppropriationis defined
as “the authority to set gpart from the public revenue a certain sum of money for a pecified object . .. ."
Opinion of the Justices to the Senate, 376 N.E.2d 1217, 1220-21 (Mass. 1978) (citations and internd
quotations omitted). The power of appropriation encompasses the “principle . . . that it is for the

Legidaure, and not the executive branch, to determine findly which socia objectives or programs are

worthy of pursuit.” Id. at 1221.
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[39] TheOrganic Act providesthat the executive power of Guamisvested inthe “ Governor of Guam.”
48 U.S.C. § 1422 (1992). The Governor’s powers and duties, as specificaly enumerated inthe Organic
Act include:

[The] generd supervison and control of dl the departments, bureaus, agencies, and other

ingrumentalities of the executive branch of the government of Guam. . . . He shdl appoint,

and may remove, dl officersand employees of the executive branch of the government of

Guam, except as otherwise provided in this or any other Act of Congress, or under the

lawsof Guam, and shal commisson dl officers he may beauthorized to appoint. He shdll

be responsible for the faithful execution of the laws of Guam and the laws of the United

States applicable in Guam.
Id. Thus, under the Organic Act, it is the duty of the Governor to enforce the laws as enacted by the
Legidature and Congress, and, in pursuit of the fulfillment of that duty, the Governor has the power to
gppoint executive employeesand supervise the departments of the executive branch. 1d.; see also Santos,
1982 WL 30790, a * 3. The Governor’s duties to supervise and control the executive branch for the
purpose of the proper execution of the lawsincludesthe power of expenditure. See Anderson v. Lamm,
579 P.2d 620, 623 (Colo. 1978) (en banc). “In order to fulfil this duty to faithfully executethe laws, the
executive hasthe authority to administer the fundsappropriated by the legidature for programs enacted by
the legidature” 1d. “[T]he activity of spending is essentidly an executive task,” Opinion of the Justices
to the Senate, 376 N.E.2d at 1222, and “[t]he nature of . . . [the executive] office requires that the
Governor have authorityto usediscretionin goplying the energies of the executive branchand the resources

of the . . . [dtate], as such resources are made avaladle by the Legidature, to achieve the purposes or

objectives of thelaws” 1d. at 1221.
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[40] Having identified the respective powers of the Governor and Legidatureas set forthinthe Organic
Act, weneverthd ess acknowledge that the powers of each respective branchinevitably overlaptoacertain
extent. See Opinion of Justices, 266 A.2d at 826; see also In re Opinion of the Justices, 341 N.E.2d
254, 256 (Mass. 1976) (“Hexibility in the dlocation of functions may sometimes be permissible, but only
if it crestes no interference by one department withthe power of another.”). Courts have found it difficult
to characterize the exact relationship of each branch’ s powers and have resorted to doing so ona case-by-

case bass. See Anderson, 579 P.2d at 623; see also Opinion of Justices, 266 A.2d at 825-26;

Commonwealth v. Sutley, 378 A.2d 780, 783 (Pa. 1977) (“[T]here may be some areas where the
dividing lines between the respective responghilities of the three branches may be difficult to define.”).
When adtatute is chalenged as vidating the separation of powers doctrine, “the court must search for a
usurpation by one department of the powers of another department . . . [from] the specific facts and
circumstances presented.” State ex rel. Schneider v. Bennet, 547 P.2d 786, 792 (Kan. 1976).
Therefore, eachissue the Governor raisesinthe ingant case requires a separate analysis with reference to
the nature of the powers of each respective branch as described above.

[41] Anandyss of each issue raised by the Governor must begin with the generd rule that legidative
enactmentsare presumed to be condtitutiondl. Bd. of Regentsof Higher Educ. v. Judge, 543 P.2d 1323,
1330 (Mont. 1975); Communications Workers, 617 A.2d at 232; Mo. Coalition, 948 SW.2d at 132;
State ex rel. Shepherd v. Neb. Equal Opp. Comm'n, 557 N.W.2d 684, 688 (Neb. 1997). Courts
should try to harmonize the legidature s powers with the powers given to the executive. See Bd. of

Regents 543 P.2d at 1330. Moreover, “hewho aleges the uncongtitutionality of an act bearsthe burden
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of proof. . . . [and] the vaidity of actsisto be upheld if at dl possible with dl doubt resolved in favor of
legdlity and uncondtitutiondity will be decreed only when no other reasonable aternative presents itself .
.. Sateex rel. Assistant Dist. Attorneys Assoc. v. Theriot, 242 So. 2d 49, 51 (La. App. 1971)
(atations omitted); seealso Shepherd, 557 N.W.2d at 688. However, it isthe court’s duty tointerpret
the laws. Therefore, the court must declare a legidative enactment uncondtitutiond if an andysis of the
congtitutiona daim compels sucharesult. Mo. Coalition, 948 SW.2d at 132; Common Cause of Penn.
v. Commonwealth, 668 A.2d 190, 202-03 (Pa. 1995)°; Alexander v. Stateex rel. Allain, 441 So. 2d
1329, 1333 (Miss. 1983), declined to be followed on other grounds by Dye v. Sate ex rel. Hale, 507
So. 2d 332 (Miss. 1987). “[T]he fact that a given law or procedure is efficient, convenient, and useful in
fadlitating functions of government, standing aone, will not save it if it is contrary to the Condtitution.”
I.N.S v. Chadha, 462 U.S. 919, 944, 103 S. Ct. 2764, 2781 (1983).
a. Whether Appendix “C” of P.L. 26-35 and amendments thereto
violate the doctrine of separation of powersin that the legidature
has attempted to set the staffing pattern of the executive branch.
[42] Chapter V, section 1(a) of P.L. 26-35 (original law) and Bill 405 provides: “Personne Services
(Regular Sdlaries/Other Pay and Benefits) appropriations shall be expended only for positions contained

in APPENDIX C, corresponding with each Divisor/Section/Program breakdown contained in

APPENDI X B.” Petitioner’ sBrief, Exhibit A, val. 1, p. 106 (bold and itdicsinorigind). Appendix C ligs

6 “[Clourts [a]re always loathe to put a construction on legidation which shows it to be invalid . . . but, if
congtitutions are to command general respect and obedience, the people must know that their courts will constantly
endeavor to interpret them according to the commonly accepted understanding of the words used therein . . . "

Common Cause, 668 A.2d at 202 (citation omitted).
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each government positionand the corresponding sdlary and benefits for each position. 1d., Exhibit E, pp.
28-99.

[43] The Governor argues that Appendix C of both P.L. 26-35 (origind law) and Bill 405 (fourth
amendment) violate the separation of powers doctrine because it infringes on the Governor’s duties to
“supervise the government agencies, induding the responsibility to manage the manpower needs of the
vaious departments.” Petitioner’s Brief, p. 9. The Governor maintains that “daffing petterns are
management tools . . . [and] the L egidature has attempted to manage the personnel of the Executive Branch
by enacting the saffing patternsinto law . . . [thereby] . . . unduly disupt]ing] and interfer{ing] with the
Governor’s duty to supervise and control the operation of the Executive Branch.” 1d. at 10. “Through
Appendix C, the Legidature has exceeded its Organic Act authority and usurped the authority of the
Governor.  The problem with Appendix C is the separate listing and funding of each individual
position in every agency. The position listings in Appendix C and the specific appropriations for
each position violate the doctrine of separation of powers.” 1d. at 16 (emphasis added). We treat this
argument asthe gist of the Governor’ sfirg chalenge to the Budget Bill, and therefore andyze whether the
“positionligings’ and “ specific appropriations’ have the effect of usurping the executive spowers derived
from the Organic Act.

[44] Thelegidature' s plenary power of appropriation includes the power toimpose“conditions upon
the expenditure of appropriated funds” Santos, 1982 WL 30790, at * 3; Schneider, 547 P.2d at 799
(“[T]he appropriation of money and the setting of limitations on expenditures by state executive agencies

congtitutes an exercise of legidative power.”). One such condition to an approprigtion is the designation
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of pogtionswithin the government. Communications Workers, 617 A.2d at 235 (The legidature may
“appropriate and dictate, if it desires, the services and postions designated for such appropriation.”)
(citation omitted). The legidature may dso designate sdaries for various postions. Opinion of the
Justices, 266 A.2d at 826 (“[I]nthe albsence of express legidative authority the Governor and [executive
committeg] . . . may not fix sdaries even of personnel which the Governor is empowered to appoint.”);
Sate exrel. Meyer v. Sate Bd. of Equalization & Assessment, 176 N.W.2d 920, 926 (Neb. 1970)
(“It iswithin the power of the Legidature to fix the amount it will gppropriate for persond servicesin any
state department or agency.”).

[45] However, the Legidature may not set limitations or conditions which “purport to reserve to the
legidature powers of close supervison that are essentidly executive in character.” See Anderson, 579
P.2d at 624 (Colo. 1978). “ Staffing decision are at the core of the Governor’ s day-to-day administration
of government.” Communications Workers, 617 A.2d at 234. Accordingly, thelegidature may not set
conditions to an appropriation which impinge on the executive' s power to “alocate staff and resources’
for the proper fulfilment of its duty to execute the laws. See Anderson, 579 P.2d at 623-24.

[46] Appendix C of the Budget Bill has two components: fird., it lists al postions in the executive
branch, and second, it sets the salaries for each respective postion. While the Legidature may set sdlaries
and pogitions to a certain extent, the manner in which it has done so in Appendix C canonly be viewed as
an impermissible interference with the Governor’s ultimate authority to “make | staffing and resource
dlocation decisons” 1d. While the Legidature may limit the amounts of the total appropriation that can

be expended on sdlaries of a given agency, as wasdone in Appendix B, by dictating the staffing structure
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of each agency as done in Appendix C, the Legidature crossed the line between attaching a proper and
improper condition to agenera appropriation. Severa cases support this conclusion.

[47] For example, inInre Opinion of the Justicesto the Governor, 341 N.E.2d 254 (Mass. 1976),
the court wasasked to determinewhether the legidature’ s* powersto approve certain schedulesand salary
expenditures . . . conditute exercise of executive powers, and, if so, then isit conditutionaly permissble
forthe. .. [legidaure] togrant to. . . [itself] such executive powers.” 1nre Opinion of the Justices, 341
N.E.2d a 256. The bill at issue made advance approva by a legidative committee a condition to the
avalability of federa funds received by the sate for “the payment of the salary for any pogtion...." Id.
at 257 n.3. Furthermore, the bill provided that such money could not be appropriated unless they were
“based upon a schedule of positions and sdary rates approved by said committees. . ..” 1d. The court
held that the powers giventhe legidaure in this provisonof the bill was more properly characterized asthe
executive power of expenditure, and not the legidative power of appropriation. 1d. at 257 (referring to the
andyss of the previoudy discussed issue in coming to itsfinding). Therefore, the court opined thet it was
not conditutiondly permissble for the legidature to reserve this power to approve the salaries and
schedules for itsdlf. 1d.

[48] InAndersonv. Lamm, 579 P.2d 620 (Colo. 1978), the court was confronted with the issue of
the condtitutiondity of provisions of the gppropriations bill which dlocated “funds based onthe number of
full-ime employees (“FTES’) whichthe legidature believed each county should have,” and made*certain
Specifications as to the number of full-time employees that can be assigned to specific job categories.”

Anderson, 579 P.2d at 626. The Anderson court determined that the executive' s power to administer
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appropriated funds includes*the making of specific Saffing and resource alocationdecisons.” 1d. at 623-
24; see also Communications Workers, 617 A.2d at 232. The Anderson court further ruled thet “the
legidature may not attach conditions to a genera appropriation bill which purport to reserve to the
legidature powers of close supervison that are essentially executive in character.” Anderson, 579 P.2d
at 624. Based on these principles, the court held that the conditions regarding the number of full time
employees impermissibly “interfere with the executive authority to alocate saff and resources’ and were
therefore a violation of the separation of powers doctrine. 1d. at 626.

[49] An andogous case is State ex rel. Schneider v. Bennet, 547 P.2d 786 (Kan. 1976). In
Schneider, the plaintiff chalenged the congtitutiond validity of the law establishing the powers and duties
of the state finance council (“SFC”). See Schneider, 547 P.2d at 790. The SFC was composed of the
governor and eight membersof the legidature. 1d. at 794. Inaccordancewith statute, the SFC had various
powers, induding the powers to: (1) “fix or approve the compensation paid to state officers and
employees,” and (2) “approv|[e] of assgnment of pogtionsin the civil serviceto classes. .. assgnment
of classesto salary ranges, approv|e€] of the pay plan containing aschedule of sdlary and wage ranges and
steps, approv|e] of terms uponwhich state agencies may furnishhousing, food service and other employee
maintenanceto state officersand employeesinthe civil service, and . . . determin[€] . . . the cost and vaue
of such benefits. . . .” Id. a 797. The court held that these powers were “essentialy executive or
adminidraiveinnature’ inthat they “ concernthe day-to-day operations of the department of administration
and itsvarious divisons” 1d. Accordingly, the court invalidated the statute granting these powers to the

SFC, holding:
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The vesting of such powers in the state finance council in our judgment clearly grantsto a
legidatively oriented body control over the operation of an executive agency and
condtitutes a usurpation of executive power by the legidative department.
Id. The court’sholding was pronounced in light of the court’ s agreement that “ the appropriation of money
and the setting of limitationsonexpendituresby state executive agencies congtitutes an exercise of legidative
power.” 1d. at 799.
[50] Inthe indant case, the Legidature's gppropriations to "Divisorn/Section/Program™ according to
Appendix B are not questioned. The Legidature erred, however, when it then specified that those
appropriations be expended only for positions contained in Appendix C. This prevented the Governor
from varying his g&ffing patternand therefore prevented him from accomplishing his condtitutiona duty to
fathfully execute the laws. See Perez, 1999 Guam 2 at 1 17. Furthermore, the Legidature has not
articulated any “ overriding condtitutiona need” to usurp the Governor’ s powersto make required resource
dlocations within the executive branch. Id. Accordingly, Appendix C of the Budget Bill violates the
separation of powers doctrine and is therefore inorganic and uncongtitutional.
b. Whether section 11 of Bill 205, which dictates theterms of alease
of office space for Family Division of the Department of Law,
violates the separ ation of powersdoctrine.
[51] Section1l(c) of Bill 205 dictatesthat the Attorney Generd (hereinefter “AG”) shall, by December
31, 2001, terminate the current lease of the office gpace being rented out for the Department of Law's
Family Divison. Petitioner’ sBridf, Exhibit E, pp. 17-18 (Oct. 24, 2001). The section further dictatesthat

a new lesse dl be procured and sets terms of the new lease, including specifications for the leased

premises (e.g., square footage). I1d. Findly, when deciding upononabid, the AG is required to request
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aspecific appropriationto fund the new leasefor the remainder of the fiscal year 2002. 1d. The Governor
argues that section 11(c) of the Budget Bill encroaches on the executive's authority in that it improperly
gives the Legidature the authority to manage the details of and approve the lease entered into by the AG
for the Child Support Divison. Id., pp. 17-18. We agree.

[52] The Governor relies on cases which hold thet the legidature may not condtitutionaly require prior
approva of alease once an appropriation is made. See Alexander, 441 So. 2d at 1342; seealso Inre
Opinion of the Justices, 532 A.2d at 197. However, intheinstant case, the Legidature did not make an
appropriation of the funds for the lease of office space. Section 11(c) of the Budget Bill merdly requires
that the AG request funds once the leaseis procured. The Legidature may request information from the
executive branchfor the purpose of fadilitating how muchmoney should be appropriated inthe future. See
Mo. Coalition, 948 SW.2d at 134. Therefore, requiring that the AG request funds after the lease is
procured is not, as the Governor suggests, tantamount to an attempt to require prior legidétive approva
of thelease. Rather, it ismore properly viewed as an attempt by the Legidature to acquire information for
the purpose of enabling the Legidature to make an gppropriation adeguete to medt the AG s neds

[53] Theprovisions of Budget Bill that dictate terms of the lease are more problematic. In Chaffin v.
Ark. Game& Fish Comm' n, 757 SW.2d 950 (Ark. 1988), the court was presented witha condtitutiona
chdlengeto an appropriations hill. Specificaly, the chalenged legidation prohibited the Fish and Game
Commission fromentering into contractsfor professional and consultant serviceswhichether extend more
than 20 working days, or exceed $5,000.00, without first seeking the advice of the legidature. Chaffin,

757 S.\W.2d at 956. After receiving acontract, acommittee of the Legidative Council reviewsthe contract
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and stampsit favorable or unfavorable. 1d. Althoughthe stamp of gpprova or disapprova wasnot binding
on the agency, the court found that “the ‘advice’ offered by the [legidative] committee to an agency is
tantamount to alegidative order on how to execute acontract.” 1d. The court held the requirement that
the agency submit itscontractsfor legidative adviceto be inviolationof the separation of powers doctrine,
and therefore uncondtitutiond. 1d.

[54] Theingant caseis anaogousto Chaffin, and supports a finding of amore egregious violation of
the separation of powersdoctrine. Intheinstant case, the Legidature has not merdly reserved for itsdlf the
power to give“advice’ on the specifics of the contract; rather, the Legidature has dictated the exact terms
of the contract. AsChaffiningtructs, it isthe executive sfunctionto determine how to execute a contract.
Seeid. at 956-57. The executionof acontract necessarily includesdetermining the terms of the contract.
By determining the terms of the lease, the Legidature has engaged in a clear executive function.

[55] Section 11 (c) of Bill 405 would be condtitutionaly proper if the “legidative action . . . [was]
necessary to further a statutory scheme requiring cooperation between the two branches, and suchaction
offers no subgtantial potentid to interfere with exclusve executive functions or dter the statute’ s purposes
...." Communications Workers, 617 A.2d at 232-33. In the instant case, section 11(c) provides that
the current lease hdl terminatefor “lack of funds” 1d., Exhibit E, p. 17. The sectionfurther providesthe
maximum amount that can be charged per square foot leased and the maximum amount of square footage
that may beleased. 1d., Exhibit E, p. 18. The section clearly attemptsto place acap on the total amount

of money that can be spent by the AG in leasing office space. Thus, the purpose of section 11(c) isto
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further fisca policy.” This purpose can be achieved by adirect appropriation; therefore there is no need,
inaneffort to effectuate the purpose of the statute, for the Legidatureto dictate specifications for the rental
space. Evenassuming that the lease specifications wereincluded inthe legidationto serve some non-fiscal
purpose that necessitated cooperation with the executive branch, the Legidature' s attempt to specify the
terms of thel ease substantialy encroaches onthe executive s power to determine the terms of itscontracts.
Accordingly, we hold that Section 11(c) violates the separation of powers doctrine, and is thus inorganic
and unconditutional.  See Communications Workers, 617 A.2d at 232-33; see also Chaffin, 757
SW.2d at 956-97.
C. Whether the staffing pattern reporting requirementsof P.L. 26-35,

chapter 1V, section 3(a), and holiday pay reporting requirements of

P.L. 26-47, section 2(d), violate the separ ation of powersdoctrine.
[56] Chapter IV, section 3(a) of P.L. 26-35 requires the Governor to submit to the Legidature a
monthly report Sating the * current saffing pattern . . . including the name, position, sdary and benefits of
each employee” Petitioner’s Brief, Exhibit A, val. 1, pp. 37-38 (Oct. 24, 2001). Section 2(d) of P.L.
26-47 requires that certain departments of the executive branch submit a“labor cost distribution report .
.. within five (5) days of each disbursement detailing the payment of ‘Holiday Pay’ for each person
receiving additionad compensation.” 1d., Exhibit C, p. 3.
[57] The Governor argues that the requested reports “relate to supervison and management of the

agencies. . . [and do not] serve alegidative function.” Petitioner’s Brief, p. 22. Wedisagree. Compiling

reports onthe saariesand compensation of employeesisnot soldy within the executive powers as set forth

" The Legislature averred this point during oral argument in this case.
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in the Organic Act. The legidature may request information which clearly ads in the formulation of
legidation. See Opinion of the Justices, 102 N.E.2d 79, 85 (Mass. 1951) (“If the legidative department
were to be shut off in the manner proposed from access to the papers and records of executive and
adminidraive departments, boards, and commissons, it could not properly perform its legidaive
functions.”). The information requested in the instant case, dthough relating to the expenditure of funds,
isof atype that could aid in the formulation of future gppropriations legidation and therefore can be seen
asreated to alegitimate legidative function.

[58] Moreover, “[the Legidature, in the exercise of its functions, may pass laws calling for action by
the executive department . . . .” Opinion of the Justices, 376 N.E.2d 1217, 1225 (Mass. 1978) (opining
thet the statute’' s requirement that the Governor submit to the Legidature revenue raising proposals when
adeficiency occurswas appropriate legidative action and congstent withthe overall condtitutiond scheme
forabalanced budget). Thereporting requirementsat issue are only invalid under the separation of powers
doctrineif they prevent the Governor from accomplishing his congtitutiona functions. Perez, 1999 Guam
2, 117. Here, whileit may be true, as alleged by the Governor, that the requested information relaes to
the supervisionand management of executive agencies, the Governor smply does not demonsirate that the
reporting requirements prevent himfromfufilling his condtitutiona dutiesin operating the executive branch.
See LegidativeResearch Comnt nex rel. Prather v. Brown, 664 SW.2d 907, 926 (Ky. 1984). The
agencies are only required to report the sdlary and benefits information once a month and the holiday pay
disbursements ater each disbursement, which logicdly only follows each holiday. Moreover, the

information requested is undoubtedly in the possession of the agencies. The Governor fails to show how
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reporting that informationat the prescribed timesimposesa“a subgtantial interference or undue burden on
department operations.” Inreinterest of J.A., 406 N.W.2d 372, 376 (Wis. 1987).2
[59] Legidaive enactmentsare presumed to be condtitutiona. See Bd. of Regents, 543 P.2d at 1330.
Absent aclear showing of uncondtitutiondity, i.e., ashowing that the statute prevents the exercise of the
executive' s condtitutiona functions, we are bound to uphold the challenged provison. We find that the
Governor has faled to meet his burden, and therefore hold that the provisions of the Budget Bill which
establish reporting requirements do not violate the separation of powers doctrine.
d. Whether P.L. 26-47, section 7(b), which sets a specific date for

filling the postions of Chief Procurement Officer and Controller,

violatesthe separation of powersdoctrine.
[60] Section 7(b) of P.L. 26-47 provides thet if the postions of Chief Procuremert Officer and
Depatment of Adminigration (*“DOA”) Controller are not filled by January 1, 2002, the money
appropriated for these postions revertsto the General Fund. See Petitioner’ s Brief, Exhibit C, p. 9 (Oct.
24, 2001). The Governor argues that section 7(b) violates the separation of powers doctrine because it
is an atempt by the Legidaure to manage the hiring of employees.
[61] Wefirgtpoint out thet the Governor doesnot chalenge the Legidature’ sappropriationfor the two

positions under Section 7(a); he only challengesthe lapse provisioncontainedinSection 7(b) onthe ground

that it, in effect, imposes adeadline to fill the postions. We disagree with the Governor’ s contention that

8 We emphasize that had the Legislature required that the departments and agencies submit reports on a more
frequent basis, we may not be similarly inclined to uphold the statutes. However, separation of powers challenges must
be analyzed on a case by case basis, and the facts of this case support our holding that the requirement of monthly
reports and reports which will only be required after each holiday do not impose enough of a burden on the departments
S0 as to prevent the departments from properly functioning.
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throughthelgpsing provision, the Legidature has supervised and controlled the Governor’ shiringdecisions.
Towit, the conditiondoes not hamper the decisons whichare reserved excdlusvey and specificdly for the
Governor, such aswhich individuas should be hired to fill the particular pogitions; but rather, sets a time
limit on the availability of funds. We do agree, though, that the lapsing provision does, to some degree,
affect the Governor’ shiring decisons inthat the L egidatureislimiting the Governor’ s ahility to fill positions
when he deems appropriate.
[62] However, the executive' spower to hireisinextricably tiedtothelegidature spower to appropriate
because the executive s ability to hire is dependent upon whether the legidature appropriates the funds.
See Flynn v. Dep't of Admin., 576 N.W.2d 245, 257 (Wis. 1998). The legidature's power of
appropriation includes the power to impose a condition that funds lapse if not used. See Meyer, 176
N.W.2d at 926-27. The limitation to this power is that the condition imposed must not create such an
interference with another branch’'s functions so as to prevent that other branch from fulfilling its
congtitutionally prescribed duties. See Flynn, 576 N.W.2d at 257-58; see also Perez, 1999 Guam 2 at
1117 (requiring a showing that a statute prevents the accomplishment of a congtitutiona function in order
for there to be a separation of powers violation).
[63] InFlynn, acontinuing appropriationwas made by the legidatureto the judiciary to fund a program
that involved the automation of court’sinformation system. 1d. at 248. Any unused funds were carried
over into the following year and combined with any additiona appropriation. 1d. at 249. The legidature
subsequently passed a statute that 1apsed a portion of the judiciary’ s excess appropriation back into the

generd fund. 1d. The court upheld the statute, finding that “the legidature may Igpse . . . funds to the
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genera purposerevenue fund only if such lgpse does not unduly burden or subgtantialy interfere with the
judiciary.” 1d. at 257. The burden rests with the chalenger to prove that the lgpsing crestes an undue
burden or subgtantial interference in the functioning of another branch. Id. at 257-58.
[64] Thus the issue here is whether the Igpsing of funds for the two positions unduly burdens or
substantidly interferes with the operation of the executive branch. Seeld. Intheingtant case, section 7(b)
went into effect in October 2001 and required the positions to be filled by January 2002. We agree with
the Governor’ s assertion that specia expertiseis necessary for these positions. The Chief Procurement
Officer “must have the qudifications in the specidized area of public procurement.” Title5 GCA §5111
cmt. (1996); see Title 5 GCA § 5110 (1996) (creeting the position of Chief Procurement Officer).
Similarly, the pogition of controller within a government agency requires specia expertise in the area of
finance and accounting. Therefore, we agree that three monthsis an insufficient time period within which
to fill podtions which require such highly specidlized knowledge. Moreover, the positions at issue are
vested with ggnificant respongbilities in key areas of executive operations. For example, the Chief
Procurement Officer is statutorily charged with the duties to:
(i) procure or supervisethe procurement of dl suppliesand services needed by the
Territory;
(il) exercise generd supervison and control over al inventories of supplies
belonging to the Territory; and
(i) etablish and maintain programs for the ingpection, testing and acceptance of
supplies and services.
Title5 GCA 8 5113 (c)(2) (1996). The Chief Procurement Officer plays a centra role with regard to

government procurement. See Title 5 GCA 88 5001-5710 (1996) (delinegting the Chief Procurement

Officer’s specific duties). Similarly, the Controller occupies atop financid position within the Department
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of Adminigtration, an agency vested with wide-ranging duties in the executive branch, induding employee
relations, see Title 4 GCA § 10115 (1993), government procurement, see Title 5 GCA 88 5001, 5110,
5113 (1996), records management, and data processing, see 5 GCA 8§ 20103 (1996). Therefore, both
the Chief Procurement Officer and the DOA Controller are essentid positions in the overal functioning of
the executive branch.

[65] “[T]helegidature. . . has clear congtitutiona authority to appropriate scarce resources.” Flynn,
576 N.W.2d at 257. However, because section 7(b) imposes an unreasonable time redtriction in hiring
individuas to fill specidized positions integra to the executive department’ sfunctions, the condition placed
an undue burden and created a substantial interference in the operation of the executive branch.
Accordingly, the section violates the separation of powers doctrine and is therefore inorganic and

uncongtitutiond.

VI.
[66] Inaccordance with the foregoing discussion, we decline to address the merits of the Governor’'s
chdlenge to the condtitutionality of chapter IV, section 7 of Public Law 26-35 on the ground that it does
not fal withinour grant of jurisdiction under section4104. Further, wefind that the reporting requirements
set forth in chapter 1V, section 3(a) of P.L. 26-35 and in section 2(d) of P.L. 26-47, do not violate the
separation of powers doctrine and are therefore congtitutional. However, wefind that the staffing pattern
st forth in Appendix C of the Budget Bill and the lease terms set forthinsection 11 of Bill 205 amount to

an improper usurpation by the Legidature of the Governor’'s Organic Act powers, thereby vidaing the
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separation of powersdoctrine. Furthermore, wefind that section 7(b) of P.L. 26-47, which setsaspecific
date for filling the positions of Chief Procurement Officer and Controller, amountsto animproper legidative
interference with executive functions. Therefore, these provisons of the Budget Bill are inorganic and
uncondtitutiond.

[67] Inaccordance with the severability dauses contained in chapter V, section 24, of P.L. 26-35;
section 18 of Bill 205; and section 10 of P.L. 26-47, the invaid provisons of the Budget Bill are hereby
severed and the remaining provisons continue to remain in effect. Turning specifically to severance of
Appendix C, we notethat Legidatureis dill bound to makethe appropriations as provided for in Appendix

B, which isvdid and remainsin effect.

JOHN A. MANGLONA PETER C. SSIGUENZA, JR.
Designated Judtice Chief Judtice



In re Request of Governor Carl T.C. Gutierrez, Opinion Page 41 of 43

RICHARD H. BENSON, CONCURRING AND DISSENTING:
[68] | concur and join in the court’s disposition of the Legidature s Motion to Dismiss, and dl issues
presented by the Governor’s request for declaratory judgment except one.
[69] | respectfully dissent from the court’s conclusion that the provision isinorganic which sets a date
by whichfundsappropriated for the Chief Procurement Officer and the Controller will lapse if the positions
arenot filled.
[70] Asthe court correctly notes, the Governor had the burden of proof in his dlegation that the
provison was inorganic and uncongtitutiona. The burden is a heavy one since“the vaidity of actsisto be
uphdd if at dl possble with al doubt resolved in favor of legdity and uncongtitutiondity will be decreed
only whenno other reasonable dternative presentsitsdf. .. .” Theriot, 242 So. 2d at 51. The Governor
seeks to meet that burden in less than one page of his Opening Brief. Without repeeting his summary of
the lapse provision or hislegd objection to it, he dates,

Technicd expertise is required for the pogtions of Chief Procurement Officer and

Controller. It isunknown how long it might take to recruit and hire a Chief Procurement

Officer and a Controller. Regardiess of how long it might take to fill these postions; it is

not alegidative function to dictate a deadline for hiring Executive Branch employees.
Petitioner's Brief, p. 22. On its face, it is clear that the Governor has not carried his burden of
demondtrating the uncongtitutionality of a provision that provides that the salary appropriationlapsesif the

positions are not filled within three months of the Budget Bill becoming law. The Governor acknowledges

that no one knows how long it will take to fill the podtions.
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[71] Thelegidauredd not addressthisissue at dl initsbrief, so only the Governor’ swords are before
us.

[72] The court however finds that three months is an * unreasonable time redtriction” that “placed an
undue burden and crested a substantia interferencein the operation of the executive branch.” Mgjority
Opinion 1 65. Sinceit isnot the court’s placeto make findings of fact, the court must be saying that asa
matter of law three monthsis per se unreasonable. Thisissurprisng consdering theonly referencewehave
to the matter by either party isthe Governor’s statement that the time required is unknown.

[73]  All doubt should be resolved in favor of legdity. The Chief Procurement Officer position hasbeen
in Guam' s statutes since 1982. Public Law 16-124 added Government Code § 6954 which crested the
Generd Services Agency headed by the Chief Procurement Officer. Public Law 25-164, the Budget Bill
for Fisca Year 2001, included a lump sum appropriation for personnel services for the Department of
Adminigration in which the positions of Chief Procurement Officer and Controller belong. Perhaps they
were not filled during that year and the Legidature desired to have an end to carrying unfilled positions,
even though the Chief Procurement Officer is an ement in the legidative scheme it enacted.

[74] Thelegidature's power of appropriationincludesthe power toimpose a conditionthat fundslapse
if not used. See Meyer, 176 N.W.2d at 926-27. Thelimitation to thispower isthat the condition imposed
mugt not create suchaninterference withanother branch’ sfunctionsso asto prevent that other branchfrom
fulfilling its condtitutionaly prescribed duties. See Flynn, 576 N.W.2d at 257-58.

Il

I
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[75] The Governor fals to demonstrate such interference. He only says, “Thus, the Legidature is
attempting to manage the hiring of employees by giving a deedline to fill specific positions.” Petitioner’s

Brief, p. 22.

RICHARD H. BENSON
Justice Pro Tempore
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