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BEFORE: BENJAMIN J. F. CRUZ, Chief Justice, PETER C. SIGUENZA, Associate Justice, and
SEATON M. WOODLEY, I, Justice Pro Tempore.

SIGUENZA, J.:

[1] Thisisan apped of the Superior Court’ sdismissal of anindictment upon motion of the Defendart,
Benny TovesGuerrero. We find that the crimind statute a issue inthis case, as gpplied to this Defendant,
subgtantidly infringes upon the Defendant’ s right to the free exercise of his religion as protected by the
United States Congtitution and the Organic Act of Guam. We conclude that the Religious Freedom
Restoration Act may be gpplicable to Guam. Moreover, we hold that, even if it werenot, in circumstances
where a fundamentd right is subgtantidly infringed, the government must demonstrate both that the
infringement is judtified by acompelling interest and that it is the least redrictive means of achieving thet

objective. Therefore, we affirm the trid court’s dismissa of the ingtant action.

BACKGROUND

[2] The factsof thiscase arerdatively uncomplicated. On or about January 2, 1991, the Defendant,
Benny Toves Guerrero (hereinafter “Guerrera”), was returning to Guam from Los Angdles, Cdiforniavia
Honolulu, Hawaii. At the Guam Internationd Airport, Guam Customs officers approached Guerrero and
asked him if he was carrying any drugs. He replied that he was not in possession of any drugs, however,
asearch of his backpack resulted in the discovery of marijuana contained therein. Guerrero was placed
under arrest and charged with the importation of an illegd substance. He was subsequently indicted on
January 11, 1991, and charged withthe Importation of a Controlled Substance (asaFirst Degree Felony),
aviolation of sections 67.23(d)(10), 67.89(a), and 80.33.7 of Title 9 of the Guam Code Annotated.

[3] Guerrero filed a Motion to Dismissthe Indictment onthe basis that the statute under which he was
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being prosecuted violates his right to fredy exercise hisrdigionas guaranteed by the Organic Act of Guam
and the Firs Amendment of the United States Congtitution. Thetria court found that, for purposes of the
matter beforeit, Guerrero was alegitimate member of the Ragtafarian religion and had established that the
use of marijuanais a necessary sacrament in the practice of the religion. The court then ruled that 9 GCA
8 67.89 was inorganic as gpplied to this case, violating both the Organic Act of Guam and the Rdigious
Freedom Restoration Act of 1993 (“RFRA").

[4] The court held that the RFRA, dthough declared uncondtitutiona in state and loca jurisdictions,
was dill gpplicable to Guambecause Guamis considered aningrumentaity of thefederal government. The
court reasoned that because Congress continuesto exercise plenary power over the territoriesand that the
federal government possesses full and complete legiddive authority over Guam; the idand is a federd
indrumentdity. Thecourt then applied thecompeling interest standard that the RFRA advocatesand found
that the government had not demonstrated a compdling state interest to warrant the infringement of

Guerrero’ sright to the free exercise of hisreigionby usng marijuana as asacrament. Thegovernment filed

atimely appedl.

ANALYSIS
[5] Jurisdiction of this court is found pursuant to Title 8 GCA 88 130.20(a)(5) and 130.60 (1993).
The parties agree that the standard of review in thiscaseisde novo. Theissue of the condtitutiondity of
a satute are reviewed de novo. People v. Perez, 1999 Guam 2, 1 6. Smilaly, the issue of the
interpretation of a statute is aso reviewed de novo. People v. Palomo, 1998 Guam 12, 1 4.

The Organic Act of Guam provides that:

No law shdl be enacted in Guam respecting anestablishment of religionor prohibiting the
free exercise thereof, or abridging the freedom of speech, or of the press, or the right of
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the people peaceably to assemble and to petition the government for redress of their
grievances.

48 U.S.C.A. 8§ 1421b(a) (1950). The provisonissmilar to the Firss Amendment of the United States
Condtitutionwhich aso states that “Congress shal make no law respecting an establishment of religion, or
prohibiting the free exercise thereof . . ..” U.S. Const. amend. I.
[6]  Theoffensefor which Guerrero was indicted, Importation of a Controlled Substance, isfound in
Title 9 GCA 8 67.89 (1996) which provides:.

Except for aperson registered pursuant to § 67.95 of the Code or exempted pursuant to

88 67.93 or 67.94 of the Code, it shdl be unlawful and punishable as afdony of the first

degree to import into Guam any controlled substance listed in Schedule | or 11 as per 88

67.22 through 67.25 of this Code or any narcotic drug listed in Scheduleslil, IV orV as
9 GCA § 67.89(a). Marijuanais classfied as a Schedule | Controlled substance. See Title 9 GCA §
67.23 (1996)." Guerrero contendsthat this statute violates his condtitutional and Organic Act right to the
free exercise of hisreligion, Ragafarianiam.

Il

Il

The statute provides:

(a) The controlled substances listed in this Section are included in Schedulel . . . .

(d) Any material, compound or preparation which contains any quantity of the following hallucinogenic
substances, their salts, isomers and salts of isomers, unless specifically excepted, whenever the existence of
such salts, isomers, and salts of isomersis possible within the specific chemical designation: . . .

(10) Marihuana. . .

9 GCA § 67.23(a) and (d)(10) (1996).
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[7] We begin by observing that the United States Supreme Court has held that:

The door of the Free Exercise Clause stands tightly closed againgt any governmenta

regulation of rdigious beliefsassuch, [and that] government may neither compd affirmation

of arepugnant belief nor pendize or discriminateagaingtindividuas or groups because they

hald rdligious views abhorrent to the authorities, nor employ the taxing power to inhibit the

dissemination of particular reigious views.
Sherbert v. Verner, 374 U.S. 398, 402-403, 83 S.Ct. 1790, 1793 (1963) (citations omitted). But the
Court has*rejected chalengesunder the Free Exercise Clause to governmentd regulation of certain overt
acts prompted by religious beliefs or principles for ‘even when the actionisin accord with on€ s rdigious
convictions, [it] is not totdly free from legidative redtrictions’” Id. at 403, 83 S.Ct. at 1793 (citations
omitted). “The conduct or actions so regulated have invariably posed some substantia threeat to public
safety, peace or order.” 1d. (citations omitted).
[8] In Sherbert, the Supreme Court held that the disgudification of a member of the Seventh Day
Adventist Churchfor unemployment benefits under the SouthCarolina Unemployment CompensationAct,
because of her refusa to work on Saturday, imposed a burden on the free exercise of her rdigion. The
Court arrived at its concluson by considering whether there was some compelling state interest in the
datute which judtified the substantia infringement of the appellant’s First Amendment right and found no
such interest. Id. at 406-407, 83 S.Ct. at 1795.
[9] Inthe case of Wisconsin v. Yoder, 406 U.S. 205, 92 S.Ct. 1526 (1972), the court reversed the
conviction of an Amish farmer who had been convicted of violating Wisconsin's compulsory school
attendance law. The Court found that the state had aninterest regarding basic education, but hdd that the
sate interest is not totaly free from a baancing process when it impinges on fundamentd rights and

interests, such as those protected by the Free Exercise Clause of the First Amendment. 1d. at 214, 92

S.Ct. at 1532 (citations omitted). The Court examined the Amidh'sinterest in maintaining its community
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structure and the state’ sinterest in preparing atizens for effective and intdligent participationinthe politica
system and in preparing sdf-rdiant and sdf-aufficient participants in society. The Court then concluded
that the state interestswould not be sufficiently advanced by requiring the Amishschool children, who were
enrolled until the completionof a basic education, to attend school for anadditiona two years. 1d. at 222,
92 S.Ct. at 1536.

[10]  Thus the Supreme Court had articulated atest that had beenfollowed for dmost thirty yearswhich
prescribed how Free Exercise chdlenges to a law were to be analyzed. First, it must be determined
whether the free exercise of aperson’ srdigionis substantialy burdened by the governmenta regulationor
law. If it is, then the government must demongtrate that some compelling dstate interest justifies the
infringement and that the least restrictive means are used to accomplish that objective.

[11]  In1990, however, the Supreme Court decided the case of Employment Divisionv. Smith, 494
U.S. 872, 110 S.Ct. 1595 (1990), whichheld that the Condtitution’ s Free Exercise Clause does not rdieve
anindividud of the obligationto comply “with avalid and neutra law of generd applicakility onthe ground
that the law proscribes (or prescribes) conduct that hisreligion prescribes (or proscribes).” 1d. at 879, 110
S.Ct. a 1600 (citations omitted). In other words, neutrd, generdly applicable laws, may be applied to
religious practices even when not supported by a compelling governmentad interest. 1d. at 884-885, 110
S.Ct. at 1603.

[12] In Smith, the clamants sought review of a determinetion that their religious use of peyote, which
had resulted in thair dismissa from employment, was misconduct that properly disqudified them from
receiving unemployment compensation benefits. Justice Scalia, writing the opinion of the Court, concluded
after a survey of its decisons that “[w]e have never hdd that an individua’ s rdligious beliefs excuse him

from compliance with an otherwise valid law prohibiting conduct thet the Sateisfreeto regulate” 1d. at
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878-879, 110 S.Ct. at 1600. The Court found that the only instances where the First Amendment bars
goplicationof aneutrd, generdly gpplicable law to reigioudy motivated action have involved not the Free
Exercise Clause done, but the Free Exercise Clause in conjunction with other condtitutional protections,
such as the free of speech and of the press. 1d. at 881-882, 110 S.Ct. at 1601-1602 (citations omitted).
Finally, the Court declined to apply the Sherbert test to the Statuteat issue. It reasoned that the test was
developed in a context that lent itsdf to individualized governmenta assessment of the reasons for the
relevant conduct. 1d. at 884, 110 S.Ct. at 1603. But that has no relevance to “an across-the-board
crimina prohibition on a particular form of conduct.” 1d. It acknowledges that the Court has sometimes
used the Sherbert test to andyze free exercise chalengesto such laws, but that it has never applied the test
to invdidate one. 1d. at 884-885, 110 S.Ct. at 1603 (citations omitted). Thus, the Court held that the
clamant’'s ingestion of peyote was prohibited under state law, and because that prohibition was
condtitutiond, the state may, congstent with the Free Exercise Clause, deny the claimants unemployment
compensation when their dismissal result from the use of the drug. Id. at 890, 110 S.Ct. at 1606.

[13]  Justice O’ Connor, with whomthree other Justicesjoined, wrote aconcurrence to the opinion. In
Jugtice O’ Connor’s view, the ultimate reversa of the lower court’s ruling was proper;? however, she
criticized the Court’ s reading of the First Amendment and the disregard of its own consistent application
of the free exercise doctrine to cases involving generdly gpplicable regulations that burden rdigious
conduct. Sheobtained the sameresult utilizing and respecting precedent. O’ Connor observesthat the First
Amendment does not distinguish between lawsthat are generdly applicable and lawsthat target particular
rdigious practices. Id. at 894, 110 S.Ct. at 1608 (O’ Connor, J., concurring inpart). Further, to say that

aperson’sright to free exercise has been burdened does not mean that he has an absol ute right to engage

2Though the three joining Justices agreed with O’ Connor on Parts | and Il of the Opinion, they did not concur
in the judgment.
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inthe conduct. I1d. Under the jurisprudence of the First Amendment, the Court had recognized that the
freedom to act, unlike the freedom to believe, cannot be absolute. 1d. (citations omitted). Thecompeling
interest test effectuatesthe First Amendment’ scommand that rdigious liberty is anindependent liberty, that
it occupiesapreferred position, and that the Court will not permit encroachments uponthisliberty, whether
direct or indirect, unlessrequired by clear and compelling governmentd interests of the highest order. 1d.
at 895, 110 S.Ct. at 1609 (citations omitted).

[14] Inresponseto the Court’ sreection of the compelling governmentd interest test inSmith, Congress
enacted the Rdigious Freedom Restoration Act of 1993 (RFRA) reestablishing the compdling interest test
of Sherbert and Yoder, asthe andytica framework governing dl cases where the free exercise of religion
issubgtantidly burdened. See United States v. Meyers, 95 F.3d 1475, 1481-1482 (10" Cir. 1996); see
also United Sates v. Treiber, Bauer et al., 84 F.3d 1549, 1557-1559 (9" Cir. 1995).

[15] TheRFRA isfoundin 42 U.S.C.A. 88 2000bb et seq. (1999). Of rdlevanceto theisuesin this

case are the following provisons of the RFRA:

(@ Findings

The Congress finds that—

(1) the framers of the Condtitution, recognizing freeexercise of rdigion as
an undiendble right, secured its protection in the Firs Amendment to the
Condtitution;

(2) laws “neutrd” toward religion may burdenrdigious exercise as surdy
as laws intended to interfere with religious exercise;

(3) governments should not substantialy burdenrdigious exercise without
compdling judtification;

(4) in Employment Division v. Smith, 494 U.S. 872 (1990) the Supreme
Court virtudly diminated the requirement that the government judtify
burdens onrdigious exerciseimposed by lavsneutrd toward rdigion; and
(5) the compelling interest test asset forthinprior Federd court rulingsis
aworkable test for grikingsengble balances between rdigious liberty and
competing prior governmentd interest.
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(b) Purposes
The purpose of this chapter are—

(2) to restore the compdling interest test as set forthinSherbert v. Verner,
374 U.S. 398 (1972) and to guarantee its gpplication in dl cases where
free exercise of religion is substantialy burdened; and

(2) to provide aclaim or defense to persons whose rdigious exercise is

subgtantialy burdened by government.
42 U.S.C.A. 8 2000bb (1993)(quotationsin origind).
[16] Inaddition, the Act provides.
Government may subgtantialy burdena person’ sexercise of rdigiononlyifit demonstrates
that application of the burden to the person—
(2) isinfurtheranceof acompdling governmentd interest;
and
(2) isthe least redtrictive means of furthering that compelling governmenta
interest . . ..
42 U.S.C.A. § 2000bb-1(b) (1993).
[17] TheRFRA dso provides a section for a definition of certain terms asthey are used inthe Act and
it provides, in pertinent part:
(2) the term “government” includes a branch, department, agency, instrumentality, and
office (or other person acting under color of law) of the United States, a State, or a

subdivison of a State;
(2) theterm*“ State” includesthe Didrict of Columbia, the Commonwealth of Puerto Rico,

and each territory and possession of the United States,

(3) theterm “ demondtrates’ means meets the burdens of going forward withthe evidence

and of persuasion . ..
42 U.S.C.A. 8 2000bb-2 (1993) (quotationsin origind).
[18] Four yearslater, the U.S. Supreme Court, inthe case of City of Boernev. Flores, 521 U.S. 507,
512, 117 S.Ct. 2157, 2160 (1997), was confronted with the issue of the RFRA’ s gpplicability upon the
decision by local authorities to deny a church a building permit. The Court held that the RFRA was

uncondtitutiond as gpplied to the states under section 5 of the Fourteenth Amendment and reversed the
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Fifth Circuit Court of Appedls finding to the contrary. The Court concluded that the RFRA represented
“condderable congressond intruson into the States' traditiond prerogatives and genera authority to
regulate for the hedth and wedlfare of ther citizens” 1d. at 534, 117 S.Ct. at 2171.

[19] Turningto the RFRA’ s gpplicabilityto Guam, it has been hdd that snce Guamis an unincorporated
territory enjoying only such powers as may be delegated to it by the Congressin the Organic Act, the
Government of Guamisin essence an insrumentdity of the federd government. Sakamoto v. Duty Free
Shoppers, Ltd., 764 F. 2d 1285, 1286 (9™ Cir. 1985) (holding that the negative implications of the
commerce clause do not apply). However, the issue becomes muddled when one considers that Guam,
being a territory, is spedificdly designated in the RFRA as a “ State” for purposes of the Act. See 42
U.S.C.A. § 2000bb-2(2).

[20] Moreover, Sgnificant questions remain as to the condtitutiondity of the RFRA evento the federa
government. It has been criticized as violating the doctrine of separation of powers, circumventing the
arduous amendment process as contained in Article V of the United States Condtitution, and evenrunning
afoul of the Free Exercise dause of the First Amendment itsdlf.?

[21] However, we are of the opinion that dispositionof this case does not necessarily entail anarduous
exercise of datutory interpretation or the assessment of the merits of the arguments, pro and con, of the
continued condtitutiondity of the RFRA. Therulewhich we announce today devolvesfrom the recognition
that this court Stsasthe highest tribund in this jurisdiction and that Congress intends to alow Guam to

develop its own indtitutions.

3%ee generally, United Sates v. Sandia, 6 F. Supp. 2d 1278 (D. New Mexico 1997) (holding that the Supreme
Court in City of Boerne struck down RFRA regardiess of whether Congress enacted it pursuant to Article | or the
Fourteenth Amendment); In re Tessier, 190 B.R. 396 (Bkrtcy. D. Montana 1995) (agreeing with Smith that the compelling
interest test is judicialy unmanagesble and that only the legslature possesses the institutional structures sufficient to
properly weigh the competing interests of sectarian worshipers and the secular sovereign); Edward JW. Blatnik, No
RFAF Allowed: The Satus of the Religious Freedom Restoration Act's Federal Application in the Wake of City of
Boernev. Flores, 98 Colum. L. Rev. 1410 (1998).
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[22] Asealier indicated, section 1421b(a) of the Organic Act pardlds the Firss Amendment to the
Condtitution of the United States. Despite the smilarity of the two provisions, this court can reach its own
conclusions onthe scope of the protections of section 1421b(a) and may provide broader rightsthanthose
whichhave beeninterpreted by federal courts under the United States Condtitution.* We note that Smith
had subgantialy atered the U.S. Supreme Court's standard for determining whether conduct was
protected under the free exercise clause and that it is a much criticized opinion that had weakened First
Amendment protections for religious conduct. See Attorney General v. Desilets 636 N.E.2d 233, 235-
236 (Mass. 1994). The gpproach we take isto construe Guam’s Condtitution, the Organic Act, and its
concomitant protection of the Free Exercise of Reigion, morebroadly thanthe U.S. Supreme Court would
the federal counterpart. City of Mesquite, 455 U.S. at 293,102 S.Ct. at 1077; Oregonv. Hass, 420 U.S.
714, 719, 95 S.Ct. 1215, 1219 n. 4 (1975); Cooper v. Sate of California, 386 U.S. 58, 62, 87 S.Ct.
788, 791 (1967). We have consistently demonstrated our willingness to apply our own interpretation of
Guam'slaws. See Sumitomo v. Zhong Ye, Inc., 1997 Guam 8; Fajardov. Liberty House, 2000 Guam
4; Custodio v. Boonprakong, 1999 Guam 5; Borja v. Bitanga, 1998 Guam 29; and Holmes v.
Territorial Land Use Comm’ n., 1998 Guam 8. And we perceive no impediment to the adoption of the
standards of the earlier First Amendment juriprudence prior to Smith as the bar that must be cleared for
purposes of Guam’s condtitution, the Organic Act.

[23] Therefore, even if the RFRA were not applicable to Guam, we would ill hold that because the

infringement of afundamentd right is involved, the government must prove that the infringement isjudtified

4See City of Mesquite v. Aladdin’s Castle, Inc., 455 U.S. 283, 293, 102 S.Ct. 1070, 1077 (1982) (holding that “a
state court is entirely free to read its own State€’'s constitution more broadly than this Court reads the Federa
Constitution, or to reject the mode of analysis used by this Court in favor of a different analysis of its corresponding
congtitutional guarantee.”); see also, Sate v. Hawaii, 520 P.2d 51 (1974) (noting that “[w]e have not hesitated in the past
to extend the protections of the Hawaii Bill of Rights beyond those of textually parallel provisions in the Federal Bill of
Rights when logic and a sound regard for the purposes of those protections have so warranted.”); and generally,
Brennan, State Constitutions and the Protection of Individual Rights, 90 Harv. L. Re. 489 (1977).
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by acompelling governmentd interest and that the statute is the least redrictive means of achieving that
objective.

[24] Turmingto theingant case, the government conceded inthe proceedings below both the fact of the
legitimacy of the Ragtafarian religion and of the subgtantia infringement upon the Appelleg sright to fredy
exercise hisrdigion. Theissue then is whether some compelling government interest exists and whether
the least redtrictive means of obtaining that objective are used. No evidence on this score was presented;
rather, the government chose to rely upon its response to the motion. However, it did not designate that
response as part of the record on appeal so this court is unable to make the evaluation of whether a
compelling Sateinterest is embodied in the ingtant statute or whether that interest is achieved by the least
restrictive means.

[25] Additiondly, the government’ spropositionthat acrimina statute is ademonstration of acompelling
interest, per se, with no lessrestrictive means of furtherance provestoo much. Ogtensibly, the government
relies upon Smith as authority for the propostion. However, Smith's holding was that the compelling
interest test was not to be used in andlyzing a chdlenge of aneutrd, generdly gpplicable crimind Satute.
Smith, 494 U.S. at 885, 110 S.Ct. At 1603. AswereadSmith, nowherewasit stated, asthe government
here argues, that acrimind statuteisaper se demonstrationof acompeling interest with no less redrictive
means of furtherance. Instead, what is asked is whether the challenged statute is a neutral, generdly
goplicable law; and, if itis, then the exacting demands of the compelling interest test should not be utilized.
[26] Wearedsocritica of the government’ s disingenuous argument that the law was unsettled and that
by making arecord of the compelling governmentd interest it would essentidly render, as moot, itsposition
that the RFRA wasingpplicable. An appellate court can only decide the merits of any given case by the

record that is preserved and presented to it on gppedl. But neglecting to protect the record onthe chance
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that this court eventualy would Sde withaparticular party is a questionable tactic. We disagree with the
government’ sargument that remand isthe appropriate disposition of the gppeal because the test whichwe
have ultimately decided as gppropriate to assess the Free Exercise clams was not what the government
choseto pursue below. The government had before it the competing tests upon which an eva uation of the
Free Exercise chdlenge would be analyzed and it should have protected the record with some evidentiary
bass upon which this reviewing court could assess the merits and, ultimately, render an appropriate

disposition of the ingtant case.

CONCLUSION
[27] Thus wefind that 9 GCA § 67.89(a), as applied to Guerrero, substantialy infringed uponhisright
to the free exercise of hisrdigion as protected by the United States Congtitution and the Organic Act of
Guam. Although we conclude that the Religious Freedom Restoration Act may be gpplicable to Guam,
wewould hold that, evenif it were not, incircumstances where afundamentd right is substantialy infringed,
the government must demonsdtrate that the infringement isjustified by acompdling interest and thet it isthe
least redtrictive means of achieving that objective.

[28] Therefore, we AFFIRM thetrid court’s dismissd of the instant action.

PETER C. SSIGUENZA SEATON M. WOODLEY
Associate Justice Justice Pro Tempore

BENJAMIN JF. CRUZ
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