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BEFORE: BENJAMIN J. F. CRUZ, Chief Justice; RICHARD H. BENSON and JOHN A.
MANGLONA, Designated Justices.
CRUZ,CJ.:

[1]Paintiff-Appelant, Francis L. Gill (hereinafter “Gill”) gppeds the find judgment rendered againgt him
by the Superior Court. The matter of the timeliness of Gill’s Notice of Apped and thus our jurisdiction
was raised by this court sua sponte. At our request, Gill submitted a supplementa brief asserting
timeliness. After review of Gill’s supplementa brief and review of the procedura record we hold that

Gill's Notice of Apped was untimely filed and is hereby dismissed for want of jurisdiction.

FACTUAL AND PROCEDURAL BACKGROUND

[2] Find Judgment asto the last remaining Defendant in this case, was filed in the Superior Court on
March 26, 1999. On April 23, 1999, this Find Judgment was entered on the docket by the Clerk of the
Superior Court. On April 23, 1999, the Notice of Entry on Docket was mailed to Gill. Thirty-two
calendar days later, on May 25, 1999, Gill filed his Notice of Appeal in the Superior Court. The Notice
of Entry on Docket was not served persondly upon Gill by the Clerk of the Superior Court. The actua
date of receipt of this Notice is unknown. However, Gill states that he received the Notice on or about
April 26, 1999, or thereafter.

[3] Gill citesto rule 4(a) of the Guam Rules of Appellate Procedurewhichsetsthetime limit for filing
an gpped inacivil case a thirty days fromthe date of entry of judgment and defines entry of judgment as
when judgment is entered on the docket and “noticeis givento the parties of this entry by the Clerk of the

Superior Court.” Gill arguesthat thisrule requires his actud receipt of the Notice of Entry on Docket and
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that the time limit for filing an gpped does not commence until recaipt of the Notice of Entry on

Docket.

[4] Gill dams that athough he cannot recall exactly whenhereceived the notice, he must have received
it on or after April 26, 1999. To support this clam, Gill provided the declaration of a U.S. Posta
employee, George U. Diaz, who works in the Hagétfia Post Office. In his declaration, Mr. Diaz states
that, at the very least, it takestwo days for mail to be delivered from one point in Hagétfia to another point
in Hagdtfia. Essentidly, Gill dlaims that the Notice of Entry on Docket was mailed to him on Friday April
23, 1999 and, dlowing for atwo day ddivery time and not including Sunday, he received the noticeonor
after April 26, 1999. Gill arguesthat April 26, 1999istheearliest day that the GRAP4(a) timelimit could

have started and therefore hisfiling of the Notice of Apped on May 25, 1999 was timely.

ANALYSIS
[5] Thefiling of atimely notice of gpped to take anappeal as of right is an absolute requirement from
which this court has no discretion to digress. The United States Supreme Court has held that a timdy
notice of appeal is “mandatory and jurisdictiond.” United States. v. Robinson, 361 U.S. 220, 224, 80
S. Ct. 282, 285 (1960). “The purpose of the ruleis clear: It is ‘to set a definite point of time when
litigetion shall be a an end, unless within that time the prescribed gpplication has been made; and if it has
not, to advise prospective appellees that they are freed of the appedlant’s demands. . . .”” Browder v.
Director, Department of Corrections of Illinois, 434 U.S. 257, 264, 98 S. Ct. 556, 561 (1978)
(citation omitted). We are guided by these decisons and hold that pursuant to GRAP 3 and 4 atimely
notice of apped from acivil action must be filed within thirty days from the date of entry of judgment or

this court cannot obtain jurisdiction. The issue raised by Gill iswhether, pursuant to GRAP 4(a), thedate
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of entry of judgment includes the date an gppellant receaives the notice of entry of the judgment on the
docket.
[6] In Merchant v. Nanyo Realty, Inc., 1997 Guam 16, ] 15, this court adopted strict adherence to
the “ separate document rule’ which interprets rule 58 of the Guam Rules of Civil Procedure asrequiring
aformd, separate judgment prior to this court’s ability to obtain jurisdiction on apped.! Rule 58 dso
requiresthe Clerk of the Superior Court to enter thejudgment on the docket which* unequivocdly indicates
afind judgment.” Id. at 111. Pursuant to GRCP 77(d), provided inful below, the Clerk must thereafter
provide notice of the entry of judgment to the parties.
[7] The actud filing of anatice of appeal isgoverned by GRAP 3and 4. Inrelevant part, GRAP 3(a)
provides. “[a]n apped permitted by law as of right fromthe Superior Court to the Supreme Court shal be
taken by filing a notice of apped with the Clerk of the Superior Court within the time dlowed by Rule 4
of these Rules” Rule 4 providesin rdevant part:

When an apped is permitted by law from the Superior Court to the Supreme Court, the

time within which anappeal may betaken in acivil case shdl be thirty (30) days from the

date of entry of judgment. . . . A judgment or order is entered within the meaning of this

subdivison when it is entered in the civil or crimind docket and notice is given to the

parties of this entry by the Clerk of the Superior Court.

Guam R. App. P. 4(a).

1 Rule 58 states:

Entry of Judgment. Subject to the provisions of Rule 54(b): (1) upon a genera verdict of a jury, or
upon a decision by the court that a party shall recover only a sum certain or costs or that all relief shall
be denied, the clerk, unless the court otherwise orders, shall forthwith prepare, sign, and enter the
judgment without awaiting any direction by the court; (2) upon a decision by the court granting other
relief, or upon a special verdict or a general verdict accompanied by answers to interrogatories, the
court shall promptly approve the form of the judgment, and the clerk shall thereupon enter it. Every
judgment shall be set forth on a separate document. A judgment is effective only when so set forth.
Entry of the judgment shal not be delayed for the taxing of costs. Attorneys shall submit forms of
judgment except upon direction of the court. Guam R. Civ. P. 58.
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[8] It is the last sentence of rule 4(a) which Gill daims requires receipt of the notice of entry of
judgment prior to the commencement of the time limit for filing an appeal. However, GRCP 58 and 77
govern entry of judgment and notice of entry of judgment? Rule 77(d) provides:

Notice of Orders or Judgments. Immediately upon the entry of an order or judgment the

clerk shdl serve a notice of the entry by mail in the manner provided for in Rule 5 upon

each party who is not in default for failure to gppear, and shal make a note in the docket

of the mailing. Suchmailingis sufficient noticefor dl purposes for whichnotice of the entry

of anorder isrequired by these rules; but any party may in addition serve a notice of such

entry inthe manner provided in Rule 5 for the service of papers. L ack of notice of entry

by the clerk does not affect the time to appeal or relieve or authorize the court to

relieve a party for failureto appeal within the time allowed, except as permitted by

Rule 4(a) of the Federal Rules of Appdllate Procedure or in the Appellate Rules of the

District Court of Guam.®
GuamR. Civ. P. 77(d) (emphasis supplied).
[9] Rule 77(d) of the GRCP expresdy states that lack of notification by the clerk of the entry of
judgment has no effect whatsoever on the start of the alowable time for filing an gpped. With respect to
an apped, dl that matters under this rule is that the judgment be entered.* Moreover, this rule aso
expredy saestha mailing is sufficient notice. Inthe indant case, the Notice of Entry onthe Docket aso
contains adeclaration by the Clerk that the notice was mailed to Gill on the same date that the judgment
wasentered. Asmailing, inand of itsdf issuffident notice, Gill’ sargument that receipt of noticeisrequired
to start the time limt mugt fal. Further, and in a practical sense, the position advocated by Gill is
unworkable. Therecord would not show whenthe notice of entry of judgment wasreceived and thuswhen

the time for thefiling of anotice of apped beginsto run.

2 See supra note 1.

3 With the establishment of the Supreme Court of Guam, Federal Rules of Appellate Procedure 4(a) or the
Appellate Rules of the District Court of Guam, as used herein, are now substituted with GRAP 4(a)

4 The exception, “as permitted by the provided by Rule 4(a),” is in reference to the filing of a notice of appeal
prior to the entry of the judgment on the docket and is not relevant to the issue presented in this case.
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[10] Wenotethat thefederd counterpart rule, Federal Rulesof Civil Procedure 77(d), isnearly identical
to GRCP 77(d) and isinterpreted smilarly to mean that lack of notice does not effect the time to gpped.
The Advisory Committee Noteson FRCP 77(d) state that notice upon the parties is not required to start
the time limit.

[N]atification by the clerk of the entry of ajudgment hasnothing to do withthe starting of

the time for apped; that time starts to run from the date of entry of judgment and

not from the date of notice of the entry. Naotification by the clerk is merely for the
convenience of litigants. And lack of such natification in itsdf has no effect upon the time

for appedl; . ..

Fed. R. Civ. P. 77(d) advisory committee s note (emphasis supplied).

[11] The isue of whether the timefor filing a notice of appeal begins on entry of judgment or upon
notice of entry of judgment was addressed by the Ninth Circuit Court of Appedls. InCalvov. Look, 597
F.2d 1267 (9th Cir. 1979), the court of gppeds hdd that dthough [the old] GRAP 2(a) established a
fifteenday limit to file a notice of apped from the entry of judgment, it did not on itsface require notice of
entry be givento parties. Id. at 1268. The fifteen day period therefore began upon entry of judgment, not
upon notice given. 1d. Appdlant’s argument that GRCP 77(d) required notice be given to the partiesin
order for the fifteen day period to begin running was rejected by the court of appeds. 1d.

[12] InCalvo, the court of appedsaso held that appellant was afforded ample opportunity to file an
appeal when he received the notice of entry of judgment with nine days remaining on hisfifteen day time
limit to filean gpped. 1d. & 1269. Similarly in Gill’s case, judgment was entered on the docket on April
23,1999. Thethirtieth day thereafter was Sunday, May 23, 1999, and pursuant to GRAP 11, Gill’slast

day to file his notice of apped fell to Monday May, 24, 1999.° By Gill’s own admission, he received the

5 Section 11(a) provides in part that the last day of the period shall be included in the computation of time
unlessit isa Saturday, a Sunday, alega holiday, or when the court isclosed. Guam R. App. P. 11(a).
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notice on or about April 26, 1999. Gill therefore had some twenty-eight days to file his notice of gpped.
Thiswas more than ample timeto file atimey notice of appeal. Further, this was more than ample time
for Gill to move the Superior Court pursuant to GRAP 4(c) to enlargetimeto fileanotice of apped.® This

was also not done.

CONCLUSION
[13] The time limit for filing an gppeal commenced on the date Final Judgment was entered on the
docket, April 23, 1999. Gill filed hisNotice of Appea on May 25, 1999 and did not meet the thirty day

timelimit. Therefore, this court iswithout jurisdiction and this apped isDISM I SSED.

RICHARD H. BENSON JOHN A. MANGLONA
Designated Judtice Designated Judtice

BENJAMIN J. F. CRUZ
Chief Judtice

6 Section 4(c) provides:

Upon a showing of excusable neglect, the Superior Court may extend the time for filing the notice of
appeal by any party for a period not to exceed thirty (30) days from the expiration of the time otherwise
prescribed by this subdivision. Such an extension may be granted before or after the time otherwise
prescribed by this subdivision has expired; but if a request for an extension is made after such time
has expired, it shall be made by motion with such notices as the court shal deem appropriate. Guam
R. App. P. 4(c).
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