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BEFORE:RICHARD H. BENSON, Acting Chief Justice!, JOHN A. MANGL ONA, Designated Justice,
and JOHN C. DIERKING, Justice Pro Tempore.

BENSON, J.:

[1] This case raises issues of Guam law concerning the fiduciary duty atorneys owe dients in
transactions with thar clients. Appellee, Leon G. Maguera (“Maquerd’), an attorney, provided legal
sarvices to Appelant, Pedro S.N. Castro (“Castro”).2 In exchange for services rendered, Castro
conveyed a piece of property to Maguera. Castro then sought to set aside the conveyance, aleging that
Maquera, as a practicing attorney, had a fiduciary duty toward Castro, his client, which Maguera had
breached. Thetria court found that because Castro had not proventhe existence of a trustee relationship,
Maquera had not breached afiduciary duty. Thus, thetria court denied Castro the relief sought. Upon
review of the matter, wefind that the lower court erred in faling to apply the law of fiduciariesto this case.

Accordingly, the decision of the lower court is reversed and the matter is remanded to the tria court.

FACTUAL AND PROCEDURAL BACKGROUND
[2] The Appdlant, Castro, was a man of limited education, finishing only the sixth grade. The
Appellee, Maguera, is an atorney of goproximately 42 years experience. Sometimein 1982, Magquera
met Castro. Thereafter, Maguera began to providelegal servicesto Castro. The parties did not execute

awrittenfee agreement regarding the lega services rendered nor did Maguerakeep records documenting

LThe three full-time Justices, including the Chief Justice recused themselves from hearing this matter. Justice
Benson, as the senior member of the panel was designated as the Acting Chief Justice.

’The Plaintiff, Pedro SN. Castro, passed away on June 1, 1992. Castro's estate, the Plaintiff-Appellant, Estate
of Pedro S.N. Castro was substituted, athough for purposes of this opinion, the Plaintiff-Appellant will be referred to
as Castro.
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time spent for work performed. Over the years, Maguera handled a number of legal mattersfor Castro,
most of which dedlt with land transactions.  Although the two men did not socidize together, a casud
friendship devel oped.

[3] On or about December 17, 1987, after completing some legal work for Castro, the parties
discussed the matter of outstanding legd fees owed Maquera. At the time, Maquera estimated that the
amount owed was somewhere between $12,000.00 and $45,000.00.% For remuneration of services,
Maquerasuggested that Castro give ima particular piece of property that Castro owned.* Therefore, on
or about January 4, 1988, Castro gave Magueraa Quitdlam Deed to the subject property. The property
islocated in Harmon, zoned R-2 and is gpproximately 5,000 square metersin size,

[4] This property was subject to an Agreement to Buy and Sell between Castro and a Mr. Calvert,
whichwasenteredinto on or about April 4, 1970. It was Castro’ s understanding that the agreement was
dill vdid, dthough payments had not been made since 1971.  The property had also been subject to a
Marshd’s sdein the amount of $500.00 pursuant to ajudgment againgt Castro.® Maquera thought that
Castro believed that this amount represented the value of the land.® Prior to the conveyance of this
property to Maguera, Castro neither sought the advice of another attorney, nor did he have the property
gopraised. There was no writing governing the transaction.

[5] After receiving the deed to the property, Maqueratook stepstoclearthetitle. Hefiled an Affidavit

Swe find it disturbing that a practicing attorney’s failure to maintain his records left a question of what was
owed for legal services somewhere between maybe $12,000 and $45,000, a difference of $33,000.

4Transx:ript, val. | p. 8 (Bench Trial, November 24, 1997).

5P|aintiff, Edward C. Benavente purchased this property at the Marshal’s sale. On May 13, 1996, Plaintiff
Benavente was dismissed out of this case, leaving the Estate of Castro.

6Trans;t:ript, vol. | pp. 9-11 (Bench Trial, November 24, 1997).
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of Cancedllation of the Calvert transaction on or about January 4, 1988. He then exercised a right of
redemption and paid $525.00 toward the satisfaction of the judgment against the subject property.
Maquerathenplaced title to the property in his own name, subsequently deeding the property to hiswife.
Onor about December 30, 1988, Maqueraand hiswife sold the property to C.S. Changand C.C. Chang
for the amount of $320,000.00.

[6] Castro filed an action againgt Maquera, on or about October 12, 1990.” Castro was granted

7During this same time period, the Guam Bar Ethics Committee held hearings regarding the Defendant’s actions
with respect to the matter. Guam Bar Ethics Committee v.Leon G. Maquera, SP0075-94 (Jun 12, 1996). As a result of
these hearings in May of 1996, the Superior Court of Guam sitting as an Ethics Panel, issued an order, finding the
Defendant’s conduct inappropriate and in violation of the Rules of Professional Conduct 1.5(8) and 1.8(a). (in 7 GCA
Appendix F) (1994).

Rule 1.5 Fees.

(@ A lawyer's fee shall be reasonable. The factors to be considered in determining the reasonableness of a fee
include the following:

1. the time and labor required, the novelty and difficulty of the questions involved, and the skill requisite to
perform the service properly;

2. the likdihood, if apparent to the client, that the acceptance of the particular employment will preclude other
employment by the lawyer;

3. the fee customarily charged in the locality for similar legal services,

4. the amount involved and the results obtained;

5. the time limitations imposed by the client or by the circumstances;

6. the nature and length of the professional relationship with the client;

7. the experience, reputation, and ability of the lawyer or lawyers performing the services, and

8. whether the fee is fixed or contingent.

Rule 1.8 Conflict of Interest: Prohibited Transactions.

(@ A lawyer shdl not enter into a business transaction with a client or knowingly acquire an ownership,
possessory, security or other pecuniary interest adverse to a client unless:

1. the transaction and terms on which the lawyer acquires the interest are fair and reasonable to the client and
are fully disclosed and transmitted in writing to the client in a manner which can be reasonably understood by the client;

2. the client is given a reasonable opportunity to seek the advice of independent counsel in the transaction;
and

3. the client consents in writing thereto.
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summary judgment on October 18, 1993. However, on apped, the grant of summary judgment was
reversed and the case remanded to Superior Court. At abenchtrid, the lower court found in Maguera's

favor. This gpped followed.

ANALYSIS

[7] This court hasjurisdictionunder 7 GCA sections 3107 and 3108 (1994). Castro dlegesthat there
were errors made of both law and fact. The court reviewsde novo the trid court’ sinterpretationof the law.
Sumitomo Construction v. Zhong Ye, Inc., 1997 Guam 8, 19. Whereas “[f]indings of facts made by
ajudge after abench tria are subject to the clearly erroneous standard of review.” Yangv. Hong, 1998
Guam 9, 1 4.

[8] Thethrugt of Castro’ sapped is that Maguera breached afiduciary duty owed Castro because of
their attorney-client relationship. “The relation of attorney and dlient is of afiduciary character and the Civil
Code (section2235) clearly providesthat dl transactions between atrustee and his beneficiary during the
existence of the trust, by which he obtains any advantage fromhis beneficiary, are presumed to be entered
into by the latter without sufficient consideration and under undue influence.” Clark v. Millsap, 242 P.
918, 925 (Cd. 1926) (citation omitted). Castro argues that the tria court was bound by Cdifornia
authority, from which our statutes are based. See Roberto v. Aguon, 519 F.2d 754 (9th Cir. 1975)
(holding that Cdifornia decisions, with regard to identicd statutes are controlling on Guam courts if they
predate the enactment of Guam’s statutes). Specificdly, 18 GCA section 65208 (1992) which is based
upon former Cdifornia Civil Code section 2235, states as follows:

8 65208. Presumption against trustees. All transactions between a trustee and his
benefidiary during the existence of the trugt, or while the influence acquired by the trustee
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remains, by which he obtains any advantage from his beneficiary, are presumed to be
entered into by the latter without sufficient consderation, and under undue
influence. (emphasis added).
[9] Thismeansthat if an attorney chooses to ded with his client and thereby gains an advantage, the
attorney has the burden of showing by the evidence that the transaction wasfar. Plxweve Aircraft Co.
v. Greenwood, 61 Cd. App. 2d 21, 24, 141 P.2d 933, 935 (1943). “[A] cause of action has been
stated for appropriate relief when facts are aleged which show that an attorney has entered into a
transactionwithhisdient and has obtained an advantage therefrom. The burden of showing thetransaction
to befair in such acaseisone of affirmative defense” 1d.
[10] Additiondly, Castro dams that attorneys as fiduciaries are made subject to the law governing
trustees. See 18 GCA 8§ 65105. Section 65105 provides that “[€]very one who volunterily assumes a
relation of persond confidencewithanother isdeemed atrustee. . ..” Id. Therefore, Castro claims that
heis entitled to recover under 18 GCA section 65210 (1992)8, which states as follows:
§ 65210. Liability for breach. A trustee who uses or disposes of the trust property,
contrary to § 65202 of this Chapter, may, at the option of the beneficiary, be required to
account for al profits so made, or to pay the value of its use, and, if he has disposed
thereof, to replace it, with itsfruits, or to account for its proceeds, with interest.
Cadtro argues that the lower court erred in failing to consider this postion.

[11] Thetrid courtfoundthat Castro’ s cause of actionrested uponMaquera sviolationof variousRules

of Professona Conduct, one of which was aviolation of hisfiduciary duties. The lower court stated that

8While Castro daims he is entitled to the full amount Maguera received for the land, or $320,000.00, Castro is
seeking that amount, minus the maximum amount aleged due as attorney fees of $45,000.00, minus the $525.00 Maguera
paid to redeem the property, and minus another $500.00 Maquera spent in clearing the title. Transcript, vol 1I. p. 63
(Bench Tria, January 23, 1998). Accordingly, Castro requests judgment for the balance, or $273,975.00. Transcript, vol
Il. p. 63 (Bench Trial, January 23, 1998). This is despite the fact that Castro reimbursed Maquera the funds he expended
to redeem the property. Transcript, vol 1l. p. 63 (Bench Trial, January 23, 1998); Appellee's Excerpt of Record at 14-15.
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Cadtro's reliance upon Maguerd s aleged violation of hisfiduciary duties and subsequent discipline was
misplaced in the present civil action. Although the trid court repeatedly stated that the Ethics Pand of the
Superior Court of Guam’ ssanctioning of Castro, would have no bearing on its decison, it seemed to have
completdy influenced itsandysis. Estate of Edward C. Benavente v. Leon G. Maquera, CV0924-90
(Super. Ct. Guam Mar. 16, 1998). Citing to Title 7 GCA, Appendix F-4 thetrid court noted that “[t]he
Rules of Professona Conduct arerules of reason.” Id. at 13.
[12]  The court considered section F-6, which states that:
Violaion of a Rule should not give rise to a cause of action nor should it create any
presumption that a legal duty has been breached. The Rules are designed to provide
guidance to lawyersand to provide a structure for regulating conduct through disciplinary
agencies. They are not designed to be abasisfor civil lighility.
7 GCA App. F at 6-7 (1994).
Based upon the foregoing, the trid court concluded that “[t]o find that Defendant breached his fiduciary
dutiesto Raintiff, the Court must necessarily find that Defendant violated the Rulesof Professiona Conduct
and dso violated the atorney/dlient relaionship. Even if this Court were to make such afinding, as has
been stated previoudy, such finding cannot serve as a basis for civil liability in this case” Estate of
Edward C. Benavente, CV0924-90 (p. 34).
I
Il

Il
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[13] Therefore, thetria court focused on the civil causes of action contained in the complaint, such as
actud fraud, unjust enrichment and rescission.® The lower court stated that in order for Castro to prevalil
on a count of fraud, it was incumbent upon Castro to prove both that Maquera acted with the intent to
deceive another, and that merdly acting with negligence was not enough. See 18 GCA 8§ 85308. Thetrid
court rendered its decison finding that Castro failed to adequately prove his case with respect to any of
hisclams

[14] A reading of the lower court’s opinion would suggest that if an attorney is disciplined, he cannot
later be subjected to acause of actionfor the act or actsthat gave riseto the disciplinary action. This court
does not agree withthe lower court’sinterpretation. We find that while the discipline of an attorney should
not necessarily be the basis for a suit, such discipline certainly cannot and should not render an attorney
immune from further avil ligbility.

[15] “The attorney-client rdationship is ‘highly fiduciary.”” Sears, Roebuck & Co. v. Goldstone &
Sudalter, P.C., 128 F.3d 10, 15 (1st Cir. 1997) (citationomitted). Under 18 GCA section 65208, there
isarebuttable presumptionagaing trustees. Transactionsbetween an attorney and client wherean attorney
obtains an advantage fromhis client are presumed to be without sufficient condderation and under undue
influence exercised by the attorney. See Oliker v. Gershunoff, 195 Cal. App. 3d 1288, 1294 (1988).
The primary effect of the these two presumptions is to shift the burden of proof to the attorney. See Beery
v. State Bar of California, 43 Cd. 3d 802, 812, 239 Cd. Rptr. 121, 126 (1987); Seealso Hick v.

Clayton, 67 Cd. App. 3d 251, 262, 136 Cal. Rptr. 512, 518 (1977) (finding that [the former] Cdifornia

Swhile the daims of indemnity and contribution and recission were originally alleged in the Complaint, and
discussed in the trid court’s Decision and Order, the matter addressed at trial was whether or not Maquera breached his
fiduciary duty which would have given rise to a cause of action for damages.
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Civil Code section 2235 gpplies to the attorney-client relationship).

[16] Inorder for an atorney to overcome the presumption of undue influence which arises where the
attorney entersinto abusnesstransactionwith his client, the attorney is required to establishby “ clear and
satisfactory” extringc evidence that: (1) the business transaction entered into between the attorney and
dient had been equitable to the dient in dl materid respects; (2) prior to entering into the business
transaction with the client, the attorney mede full disclosure to the dient of dl materia information relating
to the businesstransaction; and (3) the client had consented to the businesstransaction after full disclosure
had been made by the attorney to the client. Oliker, 195 Cal. App. 3d at 1294-95.

[17]  Looking to the record, we find that it was Maguera, not Castro, who suggested that Castro deed
the subject piece of property in lieu of payment for services'® Maquera knew that Castro did not
understand the true vaue of the property and the effect of the Marshal’s sde. Yet, Maquera did not
chooseto explainto Castro the true nature of the property, nor did he suggest that Castro seek legd advice
from another attorney.

[18] Maqueraarguesthat dthough Castro may have not been very educated, he wasnot “ababeinthe
woods” whenit came to land transactions.** However, whether or not Castro may have understood more
than a sixth grade education would indicate, it was for Maguera to show that the transaction was fair.
Clearly, the transaction was to Maguera s advantage, ashe redized areturnof $320,000.00 onadebt of
possibly $45,000.00. It would be dmost impossible to suggest otherwise. Thetrid court erred in finding

that the burden of proof rested upon Castro and infalingto apply the principle of fiduciary duty to the facts.

10Transcript, vol. | p. 8 (Bench Trial, November 24, 1997).

11Transcript, vol. Il p. 65 (Bench Trial, January 24, 1998).
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[19] Thetrid court further found that there was insuffident evidence presented to show that Castro did
not intend for Maguerato receive the property, and in fact that it was Castro who “offered to deed the
property at issue’ to Maquera. Estate of Edward C. Benavente, CV0924-90 (p.28). This reasoning
begs the question of why, if Castro had wanted Maguera to have the property, he subsequently filed this
litigation. Thetrid court found that Castro suggested the conveyance. However, areview of the record
indicates it was Maguera who suggested the conveyance, not Castro.*?

[20] Maquera dams that at the time of the transaction, there no longer was a fiduciary duty owed,
because he had finished providing legd servicesto Castro and cites Ellis v. Poindexter, 137 S.E. 595,
596 (N.C. 1927)(holding that where a contract for attorney’s fees was made after termination of the
litigation, the relationship of attorney and client no longer existed and it was competent for the parties to
then contract for the payment of the past services). This court is not convinced that merely because
Maquera states that the relationship of attorney-client had ended that in fact it had.

[21] Therecord showsthat the parties had an on-going relationship for anumber of years* Maguera
himsdlf indicated that Castro would cal on him as needed.** Thiswas not a Situation where the attorney
was retained for the limited purpose of obtaining a divorce or quigting title. There is no testimony or
evidence presented that Maquera was seeking payment for all servicesrendered because he was seeking
to conclude his professiond relationship with Castro. Even if Maguera's contention were accepted, the

transaction occurred “while the influence acquired by the trusteg’” remained. 18 GCA 8§ 65208. The

12Transcript, vol. | p. 8 (Bench Trial, November 24, 1997).
13Transcript, vol. | pp. 4-5 (Bench Trial, November 24, 1997).

14Transcript, vol. | pp. 4-5 (Bench Trial, November 24, 1997).
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record aso shows that after Maguera redeemed the property he ddlivered to Castro a check containing
Cadtro’s proceeds from a previous case with Maguera's cost in redeeming the property deducted from
the check’ s amount.*

[22] “Anaitorney’sduty of fiddity to his dient involves far more than refraining from exercising undue
influence. Hisfiduciary duty isof the very highest character. For thisreason al business dealings between
attorney and dient whereby the attorney benefitsare closdy scrutinized for any unfairessonthe attorney’s
part.” Mageev. State Bar, 58 Cal. 2d 423, 431, 374 P.2d 807, 811 (1962) (citationomitted). “Inavil
cases there are no transactions respecting which courts . . . are more jealous and particular, than dedlings
between attorneys and their clients, especidly where thereis great intellectud inequdity, and comparative
inexperience on the part of the latter.” Eschwig v. State Bar, 1 Cal. 3d 8, 14, 459 P.2d 904, 909-10
(1969) (citation omitted).

[23] From the evidence, it isclear that Maquerabreached hisfiduciary duty with respect to Castro. In
his dedings with Castro, Maguera placed himsdf in a position where his sdf-interest in the transaction
prevented his giving disinterested advice to Castro. At no time prior to or contemporaneous with the
conveyance did Maqguera suggest to Castro that before entering into such an agreement Castro should
consult independent counsdl. It is doubtful that had the exact transaction concerned Castro and another
lawyer, Maguera would have advised Castro to proceed with the transaction. From Maguera's own
testimony, he understood that Castro thought the property inquestionwas valued at the price of $500.00,
the amount the property was 0ld for at aMarshd’s sale. Maguera did not seek to disabuse Castro of

such abdief.

15Appel lee's Excerpt of Record at 14-15.
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[24] Asdatedin Yang, “[d] findingisclearly erroneous when, even though some evidence supportsit,
the entire record produces the definite and firm conviction that the court below committed a mistake.”
1998 Guam 9 at 1 7 (citation omitted). In reviewing the record before us, this court finds that there was
substantia evidenceinthe record to support afinding that Magquera had infact, breached his fiduciary duty

toward Castro. Thetrid court erred asamatter of law in failing to gpply the law of fiduciariesto the facts.

CONCLUSION
[25] Therefore, the decison of the trid court is REVERSED.  Accordingly, this métter is
REMANDED to the trid court with directions to enter judgment for Castro in the amount of

$274,500.00, representing what the Appellee wrongfully gained fromthe sale. Castro isaso entitled to his

cogts of the appedl.
JOHN C. DIERKING JOHN A. MANGLONA
Justice Pro Tempore Designated Judtice

RICHARD H. BENSON
Chief Judtice, Acting
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