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BEFORE: F. PHILIP CARBULLIDO, Chief Justice; FRANCES M. TYDINGCO-GATEWOOQD,
Associate Justice; ROBERT J. TORRES, Jr., Associate Justice.

CARBULLIDO, C.J..

[1] Pantiff-Appdlant Nancy A. Villanuevagppedsfrom thetrid court’ sDecison and Order granting
patid summary judgment in favor of the Defendant-Appelee Da-Tokyo Fire & Marine Insurance
Company.

[2] The soleissue on gpped iswhether, under the Dai- Tokyo automohbileliability insurance policy, Mrs.
Villanueva s damages for loss of consortium are subject to the * per person” damages limit of $100,000 or
whether it is subject to the* per accident” limit of $300,000. Thetrid court held thet the damagesfor Mrs.
Villanueva slossof consortium are subject to the*™ per person” limitation clausefound intheinsurance policy
because Mrs. Villanueva s damages for loss of consortium are aresult of the bodily injury to one person,

Mr. Villanueva. We &ffirm.

[3] Juan Villanuevawasinvolved in ahead- on collison with atruck operated by Commercid Sanitation
Systems, Inc. (“Commercid Sanitation”), on March 16, 2001, on theback road to Andersen. Asaresult
of thecollison, Mr. Villanuevasuffered massve head injuries. Heis confined to awhed chair for therest of
his life, is unemployable, has substantial brain damage, and requires 24-hour care. Heismarried to Mrs.
Villanueva, and she has become his congtant caretaker. In the lawsuit thet arose from this incident, she
assarted aclam for loss of consortium aong with the Villanuevas other clamsfor pain and suffering, lost
wages, and compensatory damages. Defendant Dai- Tokyo Fire and Marine Insurance Co., Ltd., (“Dai-
Tokyo”) insured the defendant, Commercid Sanitation System. The partiesfiled cross-mationsfor summary
judgment on the isolated question on apped in this case involving the interpretation of policy language asit
relatesto Mrs. Villanueva sclam for loss of consortium. Thematter was argued to thetria court on March

26, 2003. On June 25, 2003, thetrid court entered a Decision and Order granting summary judgment in
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favor of defendant Dai- Tokyo onthissingleissue. The partiestheresiter settled.! The settlement dlowsthe
Villanuevas lawyer to pursue the sole issue on gpped.

[4] The palicy language that this court is being asked to interpret is as follows:
OUR LIMIT OF LIABILITY ischanged to read:

Bodily Injury Liability: $100,000. Each Person
$300,000. Each Accident
Property Damage Lidhility: $100,000. Each Accident

A. Regardless of the number of covered autos, insureds, claims made or
vehicdesinvolved in the accident, our limit of ligbility is asfollows:

1. The most we will pay for dl damages resulting from bodily
injury to any one person caused by any one accident isthelimit of Bodily
Injury Liability shown in this endorsement for “Each Person.”

2. Subject to the limit for “ Each Person” the most wewill pay for
al damagesresulting from bodily injury caused by any one accident isthe
limit of Bodily Injury Liability shown in this endorsement for “Each
Accident.”

Appdlant’s Excerpts of Record (“ER”), p. 23 (Dai- Tokyo Business Auto Palicy).

[5] The term “bodily injury” is defined in the policy as fallows “‘Bodily Injury’ means bodily injury,
sckness or disease including death resulting from any of these” Appdlant's ER, p. 14 (Da- Tokyo
Business Auto Policy).

[6] TheVillanuevas argue that $300,000 palicy limit for “dl damages resulting from bodily injury caused
by any one accident” is gpplicable under the facts of this case. Specificdly, the Villanuevas argue thet
because Mrs. Villanueva s injury is a separate injury from Mr. Villanueva s bodily injury, the term “all
damages resulting from bodily injury” must include her loss of consortium.  In other words, the Villanuevas
contend that theterm “ dl damages resulting from bodily injury” comesinto play when morethan oneperson

auffersinjury from one accident.
I

I

! Because the parties settled, no facts were established anywhere in the record. However, to provide further
background, Dai-Tokyo submitted these additional facts in briefing, to which the Villanuevas did not object. The
settlement does not attribute fault to Commercial Sanitation for the collision and the Villanuevas received over $900,000.00
in other compensatory damages.
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[7] Dai- Tokyo submitsthat because only Mr. Villanueva suffered bodily injury, under the language of
the insurance policy, the $100,000 “per person” limitation gpplies. Dai- Tokyo argues that the $300,000
“per accident” limitation does not gpply in this case, because the only person to suffer bodily injury inthe
accident is Mr. Villanueva. Mrs. Villanueva s loss of consortium is not a separate bodily injury resulting
from the accident. Therefore, Dai- Tokyo argues that, athough the policy language covers “dl damages
resulting from bodily injury” up to the amount of $300,000, because the “bodily injury” is suffered only by
Mr. Villanueva, the $100,000 “per person” limitation applies.

[8] We have jurisdiction over thisgpped fromafind judgment pursuant to 48 U.S.C. §1424-1(a)(2)
(West, WEsTLAW through P.L. 109-2, 2005), and Title 7 GCA 88 3107(b) and 3108(b) (2004).

[9] Wereview theissue presented in thiscasede novo. Nat’'| UnionFirelns. Co. v. GuamHous. &
Urban Renewal Auth., 2003 Guam 19&& 12-13 (“*Wereview agrant or denia of summary judgmentde

novo’). Theinterpretation of an insurance policy isaso reviewed de novo. Id. a & 13.

V.

[10] Theisolated issue on apped iswhether aclamfor lossof consortiumisincluded inthe policy’ s* per
person” damages limitation of $100,000, or whether it isaseparate claim from the“ per person” damages
limit, and therefore separately compensable under the policy’s “ per accident” limit of $300,000. If Mrs.
Villanuevers damages for loss of consortium is a result of bodily injury sustained by one person in one
accident, then her loss of consortium claimisbundled with dl of Mr. Villanueva s dams and together they
cannot recover more than the $100,000 limit. However, if the loss of consortium claim is not aresult of

bodily injury sustained by one person in one accident, thenit is not limited to the “per person” cap, but
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rather, the Villanuevas may recover more because the damages would be subject to a different damages

limit, specificdly, the “ per accident” limit of $300,000.00.

[11] The Villanuevas rely entirely on the case of Abellon v. Hartford Insurance Co., 212 Cal. Rptr.
852 (Ct. App. Digt. 1985), aCdliforniaappellate court case with acontroversid legacy, which found that a
spouse' sloss of consortium claim is subject to the “ per accident” limitation. The court held:

Loss of consortium isadiginct and individud injury. By merging [the wif€ g injury with
that of her hushand, her injury, in effect, becomes derivative and noncompensable under the
termsof theinsurance contract, thus effectively negating public policy. . . [she] hassuffered
an independent, nonparagitic persond injury as a result of an automobile accident
negligently caused by [the defendant’s] insured. . . [therefore] she is a second person
injured by the accident.

Id. at 859-60.

[12] Theocourtin Abellon was faced with the following policy language:

1. Themog wewill pay for all damages resulting from bodily injury to any one
person caused by any one accident isthe [*each person’ limit.]
2. Subject to the limit for ‘each person’ the most we will pay for all damages
resulting frombodily injury caused by any one accident isthe[* each accident’
limit.]
Id. a 853. TheVillanuevasarguethat thisisidentical policy languageto ther policy with Da-Tokyo. We
agreethat the policy languageisthe same. Nonethel ess, we must examine the reasonsto follow Abellon or
to depart from it. Thus, the debate here is essentialy whether to follow a minority Cdifornia case
interpreting identica language, or whether to follow amgority of courts, including many in Cdifornia, which,
for one reason or another, have refused to follow Abellon, and for reasonswhich will be discussed bel ow,

have held that a spouse’s claim for loss of consortium is subject to the “per person” limitation.

[13] Thefactsin Abellon are smilar to the case at bar: the wife, Jeanne Abdlon, suffered aloss of
consortium due to her husband’ s catastrophic injuries. TheAbellon court statesearly initsdeliberations

that it would be unfair not to compensate Jeanne:s separate injuries for loss of
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consortium because her loss of consortium wasadigtinet and individua injury, and that merging her injuries
with that of her husband rendered her injury noncompensable, “thus effectively negating public policy.” 1d.
at 855.

[14] Wefind that the Abellon court’ srationdeisnot entirely accurate. The problemisnot that Jeanne
does not get compensated, it is that the compensation limit is reached before her injury is added to it.

Without acompensation limit, Jeanne sinjuries could be compensated together with her husband’ spain and
auffering. But the Abellon court interpreted the insurance contract in such away that Jeanne would be
compensated for what it deemed was a separate injury, thereby alowing Jeanne access to higher policy

limits

[15] Abdlon’ shaldingisthat “[thewife] issmply aforeseegble plaintiff to whom [thedefendant] owesa
Separate duty of care” 212 Cd. Rptr. a 855. Thisholding relies on Rodriguezv. Bethlehem Steel, 115
Cal. Rptr. 765, 780 (Cd. 1974), where the court held that “[consortium rights] are her rights, not his.”

Therefore, based on Rodriguez, the Abellon court concluded that “[Jeanne] isasecond personinjuredin
the accident.” 1d. Because Jeann€' s injuries were separate, they could be compensated under the “per
accident” limit, but only so long as the injuries were “bodily injuries” The Abellon court stated that
whether Jeanne sudtained a “bodily injury” is a question of fact, which in turn “involves a medica or

psychologica problem of proof.” 1d. The court eventualy concluded that Jeanne=s|oss of consortium had
aphysica component, and thereforewas* bodily injury” and therefore compensable under the separate per
accident” limit. 1d. at 855-57.

[16] TheVillanuevasurgethiscourt to follow the reasoning and the conclusion of Abellon and hold that
Mrs. Villanueva sinjuries are separately compensable bodily injuries, and therefore are subject to the* per
accident” limit. The Villanuevas argue that the Abellon case did not turn on the issue of whether loss of
consortium does or does not congtitute bodily injury, but rather on the court=s congtruction of specific policy
language.  On the contrary, the Abellon court smply found that the policy language was ambiguous
becauseloss of consortium was not placed into one damage category or another. 1d. at 858-859. Relying
on caxe law indructing that dl ambiguous policy language must be construed againgt the insurer,

Government Employees Insurance Co. v. Kinyon, 173 Cal. Rptr.
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805 (Ct. App. 1981), the Abellon court found that | oss of consortium was aseparately compensabl e badly
injury.

[17] Dozensof cases have distinguished Abellon, though usudly because of different policy language.
Some examples of groundsthat cases have used to reect Abellon include that used in Lepic v. lowa Mut.
Insurance Co., 402 N.W.2d 758 (Iowa 1987), where the court reasoned that |oss of consortium is not
bodily injury. Other caseshave departed from Abellon becausethe e ement of damagesknown as*“loss of
consortium” or “loss of services’ ispecificaly addressed in the policy, which makesit easier to categorize
loss of consortium.  See Nationwide Mut. Ins. v. Moya, 837 P.2d 426, 430 (Nev. 1992). Other cases
rely on their respective state€ sloss of consortium lawsto distinguish Abellon. See McGovernv. Williams
741 S\W.2d 373, 375-76 (Tex. 1987).

[18] Reviewing these other cases, the result isthe same. The Abellon case stands out from most other
caseswith thisissue, such asMoya, which held that there was oneinjury, which caused many |osses. Moya,
837 P.2d at 430 (“The Moyasdid not suffer bodily injuriesin the accident; their clamsaroseasaresult of
the injuries Mrs. Moya suffered in the accident . ..”) Thecourt in Medley v. Frey, 660 N.E.2d 1079,
1081 (Ind. Ct. App. 1996) expressed the point thisway: “[one spouse]’ s clam for lossof servicesisnot
anindependent ‘bodily injury,” but rather arisesout of the * bodily injury’ sustained by [the other spouse], for
which [theinsurance provider] has paid the $100,000 per person limit of coverage.” In Shepard v. Sate
Farm Mutual Automobile Insurance Co., 545 So. 2d 624, 628 (La. Ct. App. 1989), the court said that
sance the derivative clam of loss of consortium does not come into existence until someone dseisinjured,
that “loss of consortium claims are included within the definition of bodily injury . . . However, any loss of
consortium damisonly derivative, . . . [and] thereforerestricted to the monetary limitsplaced inthe palicy,
to a per person total.”

[19] Legd commentary isinaccord. The court in Moorev. Sate FarmMutual Insurance Co., 710
S.\W.2d 225, 226 (Ky. 1986), relied on W.E. Shipley, Annotation, Construction and Application of
Provision in Liability Policy Limiting the Amount of Insurer Liability to One Person, 13 A.L.R.3d
1228, 1234 (1967), where it is Stated:

Under palicies fixing amaximum recovery for “bodily” injury to one person, the limitation



Villanueva v. Commercial Sanitation Sys. Inc. Page 8 of 12

[i] applicableto dl cdlams of damage flowing from such bodily injury, and thet thereforeit
isimmaterid that some part of the damages may be claimed by aperson other than the one
suffering the bodily injuries. In other words, dl damage claims, direct and consequentid,
resulting from injury to one person, are subject to the limitation.

The court in Moore quoted this language and concluded that the limit of liakility had dreedy been paid on
Mr. Moore sclam. 710 SW.2d at 226. Hiswife slossof consortium claim exceeded the company’ slimit
of lighility; thus, she was precluded from recovery under the policy. Id.

[20] TheVillanuevas nonethel ess urge this Court to adopt the Abell on case holding, arguing thet though
itiscriticized and distinguished, it isdill good law. Whileit istruethat Abellon hasnot been overturned, itis
poor precedent. The Cdlifornia Supreme Court has not resolved the conflict among its own judicid

divisons, but most Cdiforniaagppelate divisons except for the fourth (Abellon) havergected thereasoning
of Abellon. The case of United Services Automobile Association v. Warner, 135 Cal. Rptr. 34 (Ct.
App. 1976) isindructive.

[21] InWarner, the Court of Apped for the Fourth Digtrict of Cdifornia, Second Division, was faced
with dightly different policy language in that the policy itsdf indluded a definition of “per person” and it
included “loss of services” 1d. at 36. The policy stated, “thelimit . . . to ‘each person’ . . . includefeg]

damagesfor careand lossof services.” |d. Thecourtin Warner held that |oss of consortium clams come
out of the “per person” limit rather than the “per occurrence’ limit. 1d. at 38. It reasoned that “loss of

consortium does not arise out of abodily injury to the spouse suffering theloss; it arises out of the bodily
injury to the spouse who can no longer perform the spousd functions.” 1d. Inthisway, theWarner case
represents the contrary view to Abellon — that loss of consortium properly comes out of the * per person”

limit because it is derived from the injury to one person. It is not derived from two separate injuries.

Abellon rgected the Warner reasoning on the basis that the policy languagein Warner wasdifferent --
Warner’s “per person” limit defined al damages asincduding loss of services. But taking thislogic to its
natural conclusion, Abellon would haveWar ner meanthat if apolicy did not defineits* per person” limit to
include al conceivable derivative clams, then any and dl derivative clams are converted into additionaly
covered partieswith accessto the larger $300,000 limit, rather than the smaller $100,000.00 limit. Under

thisandyss, if theharmisnot defined inthe* per person” limit, then any party suffering harm resulting from
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one person’ saccident can be compensated from the $300,000 limit rather than the $100,000.00 limit. We
find thisillogicd and arbitrary.

[22] Thiscourt declinestofollow Abellon’ sredtrictivereading of Warner. If “per person” damagesare
not defined inthe palicy, thiscourt isnot required to find that Mrs. Villanueva slossisaseparately covered
injury. Mrs. Villanuevawas not present at the accident. Shewasnot injured intheaccident. Shesuffersa
lossthat isderived from her hushand’ scovered injuries. Wergject Abellon’ sdistinction and interpretation
of the Warner case, and are persuaded by later cases applying War ner, which recognize the principle that
derivative damsfal within the “per person” rather than “per accident” claim.

[23] Other appdlatedidrictsin Cdiforniahavereasoned likewise. The Court of Apped for the Second
Didrict of Cdifornia, when faced with a choice between Abellon and Warner, said, “[w]e think that
Warner not only represents the mgority view, but is the better-reasoned case.” Mercury Ins. Co. v.
Ayala, 11 Cal. Rptr. 3d 158, 162 (Ct.. App. 2004). See also Sate Farm Mut. Auto. Ins. Co. v. Ball,
179 Cd. Rptr. 644 (Ct. App. 1981) (Second Didtrict relying on War ner to rgect wife slossof consortium
clam). Though andyzing different policy language, the court of apped for the Third Didrict of Cdifornia
also rejected Abellon infavor of the rulethat loss of consortium is part of the insured/injured person’ s per
person limit. Hauser v. State Farm Mut. Auto Ins. Co., 252 Cdl. Rptr. 569 (Ct. App. 1988).

[24] Werecognizethat thereareasmal number of other casesthat, for one reason or another, have held
that a loss of consortium clam is a separately compensable clam.  See Jane M. Draper, Annotation,
Consortium Claimof Spouse, Parent or Child of Accident VictimasWithin Extended “ Per Accident”

Coverage Rather Than “ Per Person” Coverage of Automobile Liability Policy, 46 A.L.R. 4th 735
(1986). However, these cases are in the minority, and for the policy reasons articulated herein, we decline
to follow them. In addition to the many features that distinguish Abellon from most other cases, Abellon
containsalogicd flaw. Aspointed out, Jeanne Abdllon’slass of consortium injury was compensable under
the “bodily injury” limit, but for the fact that the policy limits were exhausted before she could be
compensated.

[25] Abellondsogtandsfor the principlethat becauseloss of consortium isseparate but inchoate, acourt
or jury must look at the fact issues underlying aloss of consortium dam to seeif itisa®bodily injury.” This
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principle directs litigants and judges to develop evidence on the physicad manifestations of a loss of

consortium clamant.  If bodily injury isestablished, then loss of consortium can be aseparatdy compensable
clam. If, however, bodily injury isnot established (only mentad or emotiond injury), then loss of consortium
is not compensable. Thus, the Abellon caseis harsher than first meets the eye, because under Abellon,
unless there are physica manifestations for loss of consortium, there is no compensable injury. The
aternative gpproach alows recovery for loss of consortium without testing whether or not the injury is
“physicd.” Under thelatter gpproach, recovery isoften restricted, but only by policy limits, such aswasthe

resultin Warner.

[26] Inthisway, Abellon promotes an awkward distinction B it compels courtsto distinguish between,
for ingance, plaintiffswho have physica symptoms of grief from plaintiffswith mere emotiond suffering so
that the damage can be counted asbodily injury. Thisisunnecessary when thelossof consortiumissamply
an dement of damagefromtheinsurecksAbodily injury.; When aparty suffersabodily injury, whichintun
causes damages, including loss of consortium, it isnot necessary to contrive atest for physica versus norr
physica bodily injury, becausethe andlysis does not include the remotely injured person. Theonly “bodily
injury” that matters under the policy istha sustained in the accident, (in this case, Mr. Villanueva).

[27]  Inconclusion, this court concurs with the reasoning expressed in the dissent in Abellon:

[Defendant] negligently caused one accident. That accident caused only one person, Mr.
Abdlon, bodily injuries. Asaresult of the bodily injuriesto Mr. Abellon, Mrs. Abellon,
who was not present at the accident, suffered aloss of consortium. Theissue hereis not
whether Mrs. Abelon has suffered acompensableloss, nor whether shehad her ownclam
againg [ Defendant], nor whether her losswasforeseeable, nor whether [ Defendant] should
compensate her. Neither is the issue here whether loss of consortium is the type of loss
covered by the policy. It is covered, and Hartford does not clam otherwise. Theissue
hereisrather how much insurance coverage [ Defendant] bought to cover al the clams of
Mr. and Mrs. Abdllon.

Abellon, 212 Ca. Rptr. at 860 (Lewis, J., dissenting).

[28] Similarly, in this tragic accident, one person was injured, Mr. Villanueva. As aresult of Mr.
Villanuevacs bodily injuries, Mrs. Villanueva, who was not present at the accident, suffered a loss of
consortium. Theissue hereisnot whether Nancy Villanuevasuffered acompensablel oss, nor whether loss
of consortium is a bodily injury, nor whether Dai-Tokyo should compensate her, nor whether loss of
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consortium is the type of loss covered by the policy. It is covered, and Dai-Tokyo does not clam
otherwise. But unfortunatdly, the policy language limits the payment of damages resulting from the bodily
injury sustained by Mr. Villanueva, including dl collaterd injuries created by hisinjuries, to the amount of
$100,000. In other words, Mrs. Villanueva's loss of consortium is covered by the policy, but is not
payable under the $300,000 “ per accident” provision found in theinsurance policy, because such provision
is “subject to the limit of ‘Each Person.’” Appdlant’'s ER, p, 23 (Da-Tokyo Busness Auto Policy
Endorsement BAP-E9 1/(A)(2)). Thus, because her damagesresulted from bodily injury to oneperson, Mr.
Villanueva, in one accident, the mogt that Dai- Tokyo must pay for the combined injuries of Mr. and Mrs.
Villanuevais $100,000.

[29] A catastrophic injury to one person typicaly affects many people. When an insurance company
includesa* per person” limit initspolicy language, it isreasonable to take thisto mean the damagesflowing
from only theinjuries of the person who wasinjured inthe covered accident. Itisnot reasonableto assume
that an insurance company will compensate every collatera injury to every new person, solong asthereisa
physca manifestation thet arisesfrom one person’ sinjury, as such aninterpretation would mean that anyone
inthe close circle of people around the injured person would have achance to assert an independent claim
under the policy. We find this result unreasonable because it expands the circle of covered people to an
amog unidentifiable number of damants.

[30] In conclusion, this court holds that there are sound reasons to rgject Abellon, even though it
interprets the same policy language. First, Abellon encourages litigants to meke the difficult diginction
between injuries with physica manifestations and non-physica manifestationsin order to arrive at “bodily
injury.”  Acceptance that loss of consortium as smply an eement of the “per person” “bodily injury”
obviates the need for this contrivance. Second, it isthe more logical result. Asmost cases hold, thereis
oneinjury covered by the policy. That injury may cause many kinds of suffering, but thosearedl logicaly
compensated under the “per person” limit because the accident of the “person” isinsured, not all losses.
Finaly, the problemisnot that loss of consortium is an uncompensated |oss; rather, the problem isthat the
policy limit is usudly reached before the value of the lossis added to the other inchoate losses.

Il



Villanueva v. Commercial Sanitation Sys. Inc. Page 12 of 12

[31] Oneperson sufferedinjury inan accident that was covered by insurance. Thisisnot an ambiguous
or confusing proposition, so thereisno reason to resort to rules of congruction. The holding in Abellon is
isolated, and it has not been followed since, even among its Sster district gppellate courts. See Ayala, 11
Cal. Rptr. 3d 158; Hauser, 252 Cal. Rptr. 569. The partieshave presented no persuasivereasonwhy this
jurisdiction should adopt it. On the contrary, the dissenting judtice, interpreting identica policy languagein
Abellon, has put forth the better logic to depart from the Abellon mgority, and we adopt it.

[32] Wetherefore adopt the reasoning laid out in the Abellon dissent and hold, consstent with other
cases that depart from Abellon, that aloss of consortium dam is included within the definition of bodily
injury, and that the distinction between physica manifestations of psychologicd injury isirrdlevant. Further,
we hold that because any such loss of consortium dlaim is derivative, it isredtricted to the monetary limit
placed in theinsurance policy to a per person totd. Seee.g. Shepard v. Sate FarmMut. Auto Ins. Co.,
545 So. 2d 624 (La. Ct. App. 1989).

V.
[33] Thetrid court hedthat the damagesfor Mrs. Villanueva slossof consortium are subject to the* per
person” limitation clause found in the insurance policy because Mrs. Villanueva s damages for loss of

consortium are aresult of the bodily injury to one person, Mr. Villanuevas We AFFIRM.



