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BEFORE: F. PHILIP CARBULLIDO, Chief Justice; FRANCES M. TYDINGCO-GATEWOOQOD,
Asociate Justice; ROBERT J. TORRES, Associate Justice.

PER CURIAM:

[1] Petitioner-Appdlant George M. Quitugua appedals from a Decison and Order of the Superior
Court granting amotion to dismiss for failure to prosecute and a Decisonand Order denying amation to
reconsider the dismissa. Quitugua argues that the Superior Court failed to account for itsrole in delays
and based itsdecis onon evidence not before the court. After balancing the rdevant factorsin determining
whether dismissd for failure to prosecute is an gppropriate sanction, we hold that the court did not abuse
itsdiscretionindismissing Quitugua sdaims withprejudice for Quitugua sfalureto prosecute. Wefurther
hold that the court did not abuseitsdiscretionin later denying Quitugua s mation for reconsideration of the

dismissa of hisdams.

I

[2] The underlying dispute in this case involves real property in Machanao, Guam (*the Property”).
OnJduly 10, 1974, property owner MariaF. Flores (*Maria Flores’) executed a Deed of Gift granting the
Property to Respondent-Petitioner Ambrosio F. Flores (*Flores’) and Lawrence Vince Leon Guerrero,
“to share and share dike.”* Appellant’s Excerpts of Record (“ER”) Ex. B, p. 93 (Deed of Gift). A
certificate of title (“the first certificate’), listing the names of both Flores and Leon Guerrero, was issued
on July 30, 1974.

[3] On September 4, 1974, Maria Flores executed a“ Corrected Deed of Gift” granting the Property
to Hores aone, which stated “[t] his deed is made to delete the name of Lawrence Vince Leon Guerrero

as one of the donees in that certain Deed of Gift executed by the donor herein on July 10, 1974, and

L The Property is described in the July 10, 1974 Deed of Gift as“Lot No. 10069-1-6, L edesong, Machanao,
Guam, Estate No. 16925, Suburban, containing an area of 3998 square meters, as shown on Drawing No. 104-T7OMA,
prepared by Juan T. Untalan, R.L.S. No. 6, covered by Certificate of Title No. 24837, bearing Document No. 93723.”
Appellant’s Excerpts of Record (“ER”) Ex. B, p. 93 (Deed of Gift).
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bearing Document No. 238372."% ER, Ex. C, p. 95 (Corrected Deed of Gift). A catificate of title (“the
second certificate’) listing Flores name only was issued on January 28, 1975.

[4] Twenty yearslater, onMay 17, 1995, Leon Guerrero executed a Deed of Gift purporting to grant
hisinterest in the Property to Quitugua. Quitugua subsequently requested issuance of a certificate of title
to reflect the interest he alegedly obtained fromLeon Guerrero, but wasinformed by the Regigtrar of Titles
that a court order was required. On May 30, 1997, Quitugua filed in the Superior Court of Guam a
Petitionto Cancel Certificate of Title agangt Flores, and Carl J.C. Aguoninhis officd capacity asRegistrar
of Titles, Department of Land Management, Government of Guam. Quitugua sought cancdllation of the
second certificate, maintaining that the second certificate was “erroneoudy issued” to Fores aone.
Quitugua requested reingatement of thefirgt certificatewhichgrantedtitieto bothF oresand L eonGuerrero
or dternatively, partitionof hisinterest inthe Property.

[5] The case was initidly assigned to Judge Frances Tydingco-Gatewood on June 3, 1997.3 On
August 21, 1997, Hores filed a Motion to Dismiss pursuant to Guam Rules of Civil Procedure Rule
12(b)(6) (“the Rule 12(b)(6) Mation™). Alsoon August 21, 1997, the Office of the Attorney Genera (“the
AG's Officg”) on behdf of Aguon, filed an Answer.* On August 21, 1998, the parties stipulated that the

2 The record below does not indicate the reason for Maria Flores “correcting” the deed.

3 on January 9, 2004, Floresfiled an Objection to Justice Frances Tydingco-Gatewood’ s participation in
this appeal, stating that she had disqualified herself from the case below. On January 14, 2004, Justice Tydingco-
Gatewood responded to the Objection, stating that she had not disqualified herself from the case below, but had
requested that the case be reassigned due to her heavy caseload of criminal matters. At the January 26, 2004 Status
and Disgualification hearing, counsel for Flores indicated that the Answer filed by Justice Tydingco-Gatewood had
clarified the issue, and orally stated that he had no objection to her participation on the panel.

4 The AG's Office and the Bank of Guam, athough named as defendants and appellants herein, played
very limited rolesin this case. The Bank of Guam, as the mortgagee of the Property, became involved when the AG's
Office filed a Motion to Join Indispensable Party, on October 15, 1997. Although both the AG’ s Office and the Bank
of Guam filed answers to Quitugua’ s petition, their active involvement in the case ended there. Both the AG’s Office
and the Bank of Guam were represented at the August 29, 2002 hearing on the Motion to Dismiss pursuant to Rule
41(b). Atthat hearing, the AG’s Office stated only that they did not oppose the motion to dismiss. The Bank of
Guam orally joined the motion, but did not file awritten joinder. With regard to the instant appeal, on October 7,
2003, the AG’ s Office and the Bank of Guam filed a Joint Mation for Extension of Time to File Joinders, stating that
they would not file appellate briefs in this case. The motion was granted on October 24, 2003, and the joinders were
subsequently filed on November 10, 2003.
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Bank of Guam was an indispensable party, and the Bank of Guam subsequently filed an answer to
Quitugua s petition on September 15, 1998.

[6] A hearingonthe Rule 12(b)(6) Motionwas scheduled for October 24, 1997, but a Stipulationand
Order for Continuance wasfiled, and the hearingwas rescheduled for November 21, 1997. The hearing
on the Rule 12(b)(6) Motion was rescheduled five more times,® and the case was reassigned to Judge
Elizabeth Barrett-Anderson on July 1, 1998.° Ultimately, the case was reassigned to Judge Steven S.
Unpingco on August 18, 1998.

[7] On August 11, 2000, Horesfiled aMotion to Dismiss for Falureto Prosecute pursuant to Guam
Rule of Civil Procedure Rule 41(b)(“the fird Rule 41(b) Motion”). The hearing on this motion was
rescheduled twice’ beforeit wasfinally held on February 20, 2001. On March 6, 2001, the court issued
aDecison and Order (“the March 6, 2001 Decison & Order”) denying the first Rule 41(b) Motion. In
denying the motion, the court acknowledged the “unusua circumstances’ that caused “ numerous delays’
and concluded that “dismissd at this juncture is not warranted.” ER, p. 8 (March 6, 2001 Decison &
Order). The court, however, made it “clear that this ruling shal serve as a warning to [Quitugua] that
further ddays due to hisinectivity will not betolerated.” ER, p. 8 (March 6, 2001 Decision & Order). The
court further ordered Quitugua to pay reasonable cogts, including attorney’ sfees, associated with bringing
the first Rule 41(b) Motion.

[8] After the court’ s issuance of the March6, 2001 Decisonand Order, Quitugua made one request
to Floresfor production of documents but took no further actionto prosecute hiscase. On April 3, 2002,

FloresagainfiledaMotionto Dismissfor Failure to Prosecute pursuant to Guam Rulesof Civil Procedure

5 The hearing was rescheduled by the court to November 21, 1997; January 9, 1998; March 13, 1998; May 1,
1998 and June 26, 1998.

6 Judge Elizabeth Barrett-Anderson apparently disqualified herself from hearing this case, but the record
below does not reflect the reason for the disgualification.

" The hearing, originaly scheduled for September 29, 2000, was rescheduled to November 9, 2000 and again
to January 17, 2001. The record does not indicate the reason the hearing was rescheduled.
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Rule 41(b)(“the second Rule 41(b) Motion”). The hearing on this motion was held on August 29, 2002.
After taking the matter under advisement, the court granted the motion (“ October 28, 2002 Decision &
Order”).

[9] Over a year later, on December 31, 2002, Quitugua filed a pleading styled asaMotion to Set
Asde Decison and Order. A hearing on this motion was hdd on March 10, 2003, and in denying the
moation, the court in the May 15, 2003 Decison and Order stated that notwithstanding the caption, the
motionwastreated asaMotionto Reconsider pursuant to the court’ sinherent authority. Thecourt clarified
that “[u]ntil afind judgment isentered inthis matter, the court’ sdecisionis dill aninterlocutory order which
cannot be appealed as of right” and thus, may be reconsidered at the discretion of the court at any time
before entry of the find judgment. ER, p. 39 (May 15, 2003 Decision & Order re Petitioner’s Motion
to Recongider). Thus, for purposes of this appeal, Quitugua' s motion will be treated as a Motion to
Reconsider.

[10] A find judgment wasentered onMay 15, 2003. Quituguatimely filed aNotice of Appeal onJune

16, 2003.

.

[11] Thisis an appea from a find judgment, over which this court has jurisdiction. Title 7 GCA 8
3107(b) (2000), as amended by Guam Pub. L. 27-31 (Oct. 31, 2003).

[12] DismissA for falure to prosecute pursuant to Guam Rules of Civil Procedure Rule 41(b) is
reviewed for anabuse of discretion. Guam Hous. & Urban Renewal Auth. (GHURA) v. Dongbu Ins.
Co., 2002 Guam 3, 1 14; see also Ward v. Reyes, 1998 Guam1, §17; Santosv. Carney, 1997 Guam
4, 4. Denid of a motion for reconsideration is aso reviewed for an abuse of discretion. Ward, 1998
Guam1lat 710. “A trid court abusesitsdiscretion when itsdecision is based on an erroneous conclusion
of law or where the record contains no evidence on which the judge could have rationally based the

decison.” Town House Dep't Sores, Inc. v. Hi Sup Ahn, 2003 Guam 6, 1 27 (quoting Brown v.
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Eastman Kodak Co., 2000 Guam 30, 1 11).

[1.

[13] Quitugua presents two grounds to challenge the trid court’s dismissal of the action below. Firdt,
he argues that the court “fail[ed] to account for itsownrole in the delays.” Appelant’s Opening Brief, p.
5. Second, he arguesthat the court erred inbasing its decison “on evidence not before the court” and by
“granting the dismissd dosent an affirmative showingthe . . . dismissd was proper [under Rule 41(b) of the
Guam Rules of Civil Procedure] as a matter of law.” Appelant’s Opening Brief, p. 8
[14] Foresmantainsthe dismissa was proper because the ddays were due to Quitugua sinaction. He
further maintains that the court correctly found the delay to be unreasonable, and that the delay resulted in
both presumed and actua pregjudice to Flores.
A. TheMotion to Dismiss
[15] Rule 41 (b) of the Guam Rules of Civil Procedure governs involuntary dismissals, and statesin
relevant part: “For falure of the plaintiff to prosecute or to comply with theserulesor any order of court,
adefendant may move for dismissa of an action or of any clam againgt the defendant.” Guam R. Civ. P.
41(b). Theinstant apped arises fromthe second Rule 41(b) motion, whichFores filed on April 3, 2002,
and which thetria court granted in its October 28, 2002 Decision and Order.

1. Failureto prosecute
[16] This court has not expresdy defined the action (or inaction) amounting to a falure to prosecute
under Rule 41(b), but we have adopted the following five-factor test to determine whether a sanction of
dismisd for falure to prosecute is appropriate: “(1) the public’s interest in expeditious resolution of
litigetion; (2) the court’s need to manage its docket; (3) therisk of prejudice to the defendants; (4) the
public policy favoring the digposition of cases on their merits, and (5) the availability of less dragtic
sanctions” Santos, 1997 Guam4 at 115 (quoting Inre Eisen, 31 F.3d 1447, 1451 (Sth Cir. 1994)); see

also GHURA, 2002 Guam 3 at 1 15; Estate of Concepcion, 2003 Guam 12, {/ 15.
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[17] The trid court applied the Santos five-factor test, and we review its decision for an abuse of

discretion. GHURA, 2002 Guam 3 at ] 14, Estate of Concepcion, 2003 Guam 12 at  15.

a. Public's interest in expeditious resolution of litigation and court’s need to
manage its docket

[18] The tria court combined its consideration of the first two factors of public interest in an
expeditious resolution, and docket management. The court found that despite its ingtruction in the March
6, 2001 Order that Quitugua “take steps to move the case forward,” his only action since that date was
the filing of a Request for Production of Documents. ER, p. 13 (October 28, 2002 Decision & Ordey).
The court concluded that the delay in moving the case forward was unreasonable, and thus, the firgt two
factorsweighedinfavor of digmissal. Trid judgesare*best Stuated to determinewhen delay inaparticular
case interferes with docket management and the public interest.” Yourish v. Cal. Amplifier, 191 F.3d
983, 990 (9th Cir. 1999) (quating Ash v. Cvetkov, 739 F.2d 493, 496 (9th Cir. 1984)). Moreover, the
“public’ sinterest inexpeditious resolution of litigationaways favorsdismissal.” 1d. Giventhetria judge's
superior position to evaluate the public interest and effects of delay on his docket, we agree that the first
two factors favor dismissal.
b. Risk of prgudiceto defendant

[19] The third Santos factor requires weighing the risk of prejudice to Hores. Thetria court
determined that Quitugua falled to meet the burden showing the reasonableness of the delay, and
recognized that once a delay is determined to be unreasonable, then prgudice to FHores is presumed.
Unnecessary delay inherently increases the risk that memories will fade and evidence will become stde.
See Shronv. New York, 392 U.S. 40, 57, 88 S. Ct. 1889, 1899 (1968). The court observed that Fores
had suffered actual prejudice by the delay, because he was in possession of the property since 1974 and
had been respongible for maintaining the buildings. Moreover, the attorney who prepared both the deeds
passed away after the issuance of the March 6, 2001 Order. We agree with thetrid court that Quitugua
has presented an insufficient reason to justify hisdelay. He clamsthat he expected the judge to schedule
the hearing on Flores' Rule 12(b)(6) motion, but, when the hearing date was not scheduled, Quitugua did
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not file amotionrequesting a hearing date or seek to schedule a status conference. Although the pending
Rule 12(b)(6) motion was filed by Flores, it fdls to the plantiff, Quitugua, to press his case with due
diligence. We agreethisfactor favors dismissal.
c. Public policy favoring disposition on the merits
[20] The fourth factor takes into account the public policy favoring dispostion of a case onits
merits. Santos, 1997 Guam 4 at 5. In its October 28, 2002 Decision and Order, the tria court
recognized this palicy, but emphasized that it “should not be used defensvely as a shidd by a passve
Fantiff who hasfailed in his obligation to prosecute the defendants with the vigor expected of aplantiff.”
ER, p. 14 (October 28, 2002 Decision & Order) (quoting Santos, 1997 Guam 4 a 19). Although this
factor does not favor dismissa, the court felt this consideration was outweighed by the other four factors
whichsupportdismissa. InMorrisv. Morgan Stanley & Co., 942 F.2d 648 (9th Cir. 1991), theplaintiffs
had repeatedly failed to respond to correspondence regarding discovery and arbitration, failed to appear
for at least one scheduled meeting, and faled to submit a stipulation regarding arbitration of their daims.
Id. at 651. The defendants filed a Rule 41(b) Motionto Diamiss, whichthe digtrict court granted and the
Ninth Circuit affirmed, stating that “[a]Ithough there isindeed a policy favoring disposition on the merits,
it isthe respongbility of the moving party to move towards that disposition a areasonable pace” |d. at
652. Inthiscase, Quitugua sfailureto prosecuteisevidenced ininactivity and apattern of dilatorinessover
months and evenyears, thus, we agreethat this factor is outwei ghed by the other factors favoring dismis.
d. Lessdragtic sanctions

[21] In considering the fifth factor of lesser sanctions, the trid court pointed out that it had
already imposed lesser sanctions, as well as a warning to Quitugua that further delays would result in
dismissa, and that Quitugua mugt take the necessary stepsto move this case towardsresolution. The court
questioned the effectiveness of lesser sanctions, because despite itswarning and monetary sanctions, there
had been no “subgantid activity” inthecase. ER, p. 14 (October 28, 2002 Decision & Order). The

decisonof the Ninth Circuit Court inHenderson v. Duncan, 779 F.2d 1421 (9thCir. 1986) isindructive,
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asitinvolvesa dismissa pursuant to Federal Rulesof Civil Procedure Rule 41(b), whichisidentica to the
Guamrule. InHender son, the Ninth Circuit reviewed a sua spontedismissd, wherethe plantiff had falled
to comply with an Arizona local court rule requiring plaintiffs to submit pretrial orders. 1d. at 1422-23.
Inaspan of dmost eeven months, the plaintiff had obtained four continuances, and sill had not submitted
the pretria order. Id. at 1423. Thedigtrict court had given specific and expresswarningsthet if the plaintiff
did not comply, then dismissa would be forthcoming. Id. The court sua sponte dismissed the case for
failure to submit the pretrial order as required by the locd rule. 1d. On appedl, the Ninth Circuit gpplied
the abuse of discretion standard, and determined, inter alia, that “the [digtrict] court firg tried to warn
counsel of the consequences of his continuing dilatory preparation. These warnings were crystal clear.”
Id. at 1424. Thus, dthough recognizing that dthough “[d]ismissd is aharsh pendty and isto be imposed
only in extreme circumgtanced,]” the Ninth Circuit nonetheless affirmed the didrict court. 1d. at 1423.
[22] Here thetrid court, indenying the earlier motion to dismiss, gave a specific and express warning
to Quitugua that he must move the case towards resolution, stating in its March 6, 2001 Decison and
Order that “this ruling shdl serve as awarning to [Quitugua] that further ddlays due to hisinactivity will not
betolerated.” ER, p. 8 (March 6, 2001 Decison & Order). Despite this warning and the imposition of
sanctions, during the course of a year, Quitugua only served one request for production of documents.
Thus, we agree that the trid court correctly concluded that the last factor weighed in favor of dismis.
[23] Thetrid court conducted athorough examination of each factor to determine whether a sanction
of digmissd for falure to prosecute is gppropriate, and found only the fourth factor, the interest in
disposition on the merits, does not counsel in favor of dismissa. Although dismissal may be a harsh
sanction, we cannot say the lower court “‘ committed a clear error of judgment in the conclusionit reached
uponaweghing of therdlevant factors”” Morris, 942 F.2d at 652 (quoting Andersonv. Air West, Inc.,
542 F.2d 522, 524 (9th Cir. 1976)); see also Santos, 1997 Guam 4 at 1 11; GHURA, 2002 Guam 3 at
1 19.

2. Failureto respond to the motion to dismiss
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[24]  The Superior Court, ingrantingthe motion, also considered Quitugua sfailureto respond to Flores
motion to digmiss. Quitugua argues that “mere fallure of Petitioner to respond to the Motion to Dismiss
does not automaticaly result in a dismissd absent an dfirmative showing of the Respondent that the
dismissal isproper asamatter of law.” Appellant’s Opening Brief, p. 12. The next issuewe must address
iswhether L ocal Rule 5B of the Rulesof the Superior Court requiresthat ajudge deem unopposed motions
to be conceded and automaticaly granted. Rule 5B provides:

B. Responses to Motions

(2) Procedure. Non-moving parties shdl not later than fourteen (14) days before
the hearing serve dl other parties ether:

(8 A written opposition containing citations, anays's and explanation; or
(b) A notice of non-opposition; or
(c) A joinder in the motion.

(2) Fallure To File. Absent good cause shown, failure to file one of the papers
required by B. supra has the same effect asfiling a notice of non-oppodtion. If aparty is
prejudiced by falure to file such falure is sanctionable pursuant to Rule 11 of these rules.

Guam Ct. R. 5B.

[25] Thetrid court found Quitugua had failed to file a written opposition as required by Rule 5B.
Moreover, the court, citing Rule 3A of the Rules of Superior Court, which provides. “Absent good cause
shown, papers not timdy filed shal be disregarded by the court[,]” found that Quitugua had failed to show
good cause for the faluretofile Guam Ct. R. 3A. Quitugua s attorney had received notice of the motion
and the court determined the explanation provided, an associate's departure from the firm, did not
condgtitute good cause. Therefore, the court deemed the motion unopposed, and granted the motion.
[26] On apped, Quitugua objects to dismissd for fallureto file a response, dating “a non-opposition
IS not tantamount to a conclusion as a matter of law.” Appellant's Brief at p. 12. He points to the
gatement inthe October 28, 2002 Decisionand Order conduding that *[p]ursuant to Superior Court Rules
3 and 5, [Hores ] Moation to Dismissis deemed unopposed. As such, the motion will be granted.” ER,
p. 12 (October 28, 2002 Decison & Order). Because this language may give the impresson that the

dismissal necessarily resulted from Quitugua s falure to oppose the mation, we must ucidate the lower

court’s decision.
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[27] Clealy, nothing in Rule 3 or Rule 5 mandates that the falure to file an opposition to a motion
automdicdly resultsin that motionbeng granted. Specificdly, Rule 3A provides the court may disregard
papers not timdly filed, while Rule 5B(2) provides that failure to file will have the same effect as the filing
of non-opposition to the motion. These rules do not relieve the lower court of its duty to consider the
merits of the motion beforeit.

[28] Here, the trid court did not “automaticaly” grant the motion because Quitugua failed to file an
opposition.® Indeed, the court permitted Quitugua to argue in opposition to the motion a the scheduled
hearing, and as discussed above, the court considered and applied the five-factor test in determining
whether adismissd was proper sanction pursuant to Rule 41(b). Thecourt may haveinterpreted thefailure
to file an opposition as additiona evidence of Quitugua s pattern of dilatoriness and inactivity, but the
conclusonthat dismissa was proper was based on the merits of the motion, not smply Quitugud sfailure
to file an opposition to the motion. In affirming the tria court’s dismissa for failure to prosecute, we
emphasize that the fallureto file a written opposition to a motion, the filing of anotice of non-oppositionto
a mation, or the disregard of untimely filed papers, does not require a court to automaticaly grant the
motionand is not dispositive of the mation itsdf.® The court has a duty to andyze the merits of the motion

before rendering its decison. The court below discharged its duty and there was no abuse of discretion

8 I the trial court had not undertaken an analysis of the five-factor test adopted by this court but instead

had granted the motion based solely on the motion being unopposed because of Quitugua’ s failure to respond, the
result we reach may have been different.

° Despite local rules requiring a party to file oppositions before the hearing date or risk afinding that the
party had consented to granting the motion, courts have considered the merits of an unopposed motion to dismiss.
People exrel. Snimv. Dist. Dir., No. EDCV 02-00495-VAP, 2002 WL 1988181, *1 (C.D. Cal. July 8, 2002) (unreported);
see also Longshore v. Pine, 222 Cal.Rptr. 364, 367 (Ct. App. 1986) (“In spite of appellant’sfailureto filetimely
opposition to the motion to dismiss, the trial court considered appellant’s opposition papers and decided the motion
on its merits although not required to do so0.”). Courtsin another jurisdiction have held that the merits of amotion to
dismiss should not be addressed if a party did not comply with local rulesthat require filing an opposition to such a
motion. See Czajav. Sallak, 536 A.2d 1001, 1002 (Conn. App. Ct. 1988); Burton v. Planning Comm’n, 536 A.2d 995
(Conn. App. Ct. 1988). When these local rules were later amended; however, so that the failure to respond no longer
resulted in afinding that the party consented to the mation, judges have exercised their discretion and considered
the merits of unopposed motions. See Bank of America v. Crumb, No. CV 950129064S, 1999 WL 435770, *1 (Conn.
Super. Ct. June 21, 1999) (unpublished memorandum decision on motion to dismiss); A. Rotondo & Sons, Inc. v.
Skanco Sharon-Foxboro Dev., Inc., No. CV93 0524589S, 1995 WL 116675, *1 (Conn. Super. Ct. March 3, 1995)
(unpublished memorandum opinion).
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in dismissing the case for falure to file aresponse.

3. Quitugua’sother arguments on appeal
[29] Although Quituguafailsto directly address the five-factor analysis conducted by the court below,
he does raise additiona arguments on apped. Initidly, he argues that the court erred in failing to account
for itsrole in the delay in moving the caseforward, and rdiesonMidsea Indus.,, Inc. v. HK Eng’ g, Ltd.,
1998 Guam 14, for support of thisargument. In making this argument, Quitugua quotes from the March
6, 2001 Decisionand Order, denying the Rule 12(b)(6) Motionto Dismiss® Quituguaconveniently omits
that in its March 6, 2001 Decison and Order, the court expressly acknowledged the “unusual
circumstances’ that caused “numerous delayq,]” and consequently, did not dismiss the case pursuant to
the firg Rule 41(b) Mation. ER, p. 8 (March 6, 2001 Decision & Order). Quitugua apparently also
ignored the court’ s explicit warning that “further delays due to hisinactivity will not betolerated.” ER, p.
8 (March 6, 2001 Decison& Order). Contrary to Quitugua sassertion, the court below recognized that
delays had affected the case.
[30] Additiondly, Quitugua s rdliance on this court’ s ruling in Midsea ismistaken. AsForescorrectly
pointsout, Midsea involved aMotionto Set Aside Entry of Default and Default Judgment pursuant to Rule

60(b) of the Guam Rules of Civil Procedure,™ rather than a Rule 41(b) Motion to Dismiss. The factors

10 we take the opportunity to voice our concern regarding the delays that characterized the proceedings
below. We are troubled by a calendaring system that allowed numerous continuances without raising a“red flag”
with regard to the setting and hearing of Flores' Rule 12(b)(6) motion. Inits March 6, 2001 Decision and Order, the
trial court clearly indicated its intention to “set any pending motions as soon as possible in order to help move this
caseaong.” ER, p. 8 (March 6, 2001 Decision & Order). Despite this statement, the record before us reveals that
Flores' Rule 12(b)(6) motion, which had been pending since being filed on August 21, 1997, was neither scheduled
for hearing, nor wasit ever heard. During the February 23, 2004 oral argument, Quitugua' s attorney stated that the
court had acknowledged the Rule 12(b)(6) motion was still pending and “ promised” to set the motion for hearing;
yet, after seven “discussions’ the court did not do so. Undoubtedly, the judges heavy caseload and priority given
to criminal cases may have contributed to the frequent continuances and trial judges do not have multitudes of time
to spend on the failures of litigantsto follow orders, rules and requirements of our courts. Here, Quituguais
responsible for inexcusable delay and failure to comply with a court order to prosecute his case diligently. We
nevertheless have difficulty accepting a calendaring system that not only alows so many continuances and permits
casesto languish in the courts for several years, but also appears unfair to civil litigants.

1 Rule 60(b) of the Guam Rules of Civil Procedure statesin relevant part:
Mistakes, Inadvertence, Excusable Neglect, Newly Discovered Evidence, Fraud, etc. On
motion and upon such terms as are just, the court may relieve a party or the party's legal
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considered indenying a Rule 60(b) motion involve weighing the defendant’ s conduct in causing the delay,
the defendant’ s meritorious defenses, and prejudice to the plantiff if the judgment is set adde. Midsea,
1998 Guam14 at 5. Although we review for abuse of discretionboththe denia of amotionto set asde
entry of adefault judgment pursuant to Rule 60(b) and adismissd for failureto prosecute pursuant to Rule
41(b), the rdevant factors in evduding a Rule 60(b) motion are not identical to the five-factor test in
evauating a Rule 41(b) motion. While both Rule 41(b) and Rule 60(b) are driven by the policy concern
of deciding a case onitsmerits, only Rule 60(b) isintended to be “remedia in natureand should be applied
liberdly.” Id. a 6. Review of Rule 41(b) motions does not share this policy consderation. Because
of the factud and legd digtinctions, Midsea does not control this case.

[31] Quitugua further mantains that Flores Rule 12(b)(6) Motion to Dismiss should have been
addressed before the case could moveforward, and that Quitugua “ reasonably anticipated” that the court’s
ruling on Flores Rule 12(b)(6) motion would “stop or at least delay” proceedings or his ability or
responsibility to move the case forward.” Appellant’ s Opening Brief, p. 8. Essentidly, Quitugua contends
that he was waiting for the court to rule on the Rule 12(b)(6) motion before he could determine his ability
to proceed with his case. Quitugua asserts that the Rule 12(b)(6) Motion, which raised a statute of
limitations defense, was jurisdictiond and dispositive and the court should have addressed the motion

before the case could proceed on its merits;*? however, this argument must fail as Flores' Rule 12(b)(6)

representative from afinal judgment, order, or proceeding for the following reasons: (1) mistake,
inadvertence, surprise, or excusable neglect; (2) newly discovered evidence which by due

diligence could not have been discovered in time to move for anew trial under Rule 59(b); (3) fraud
(whether heretofore denominated intrinsic or extrinsic), misrepresentation or other misconduct of
an adverse party; (4) the judgment is void; (5) the judgment has been satisfied, released or
discharged, or a prior judgment upon which it is based has been reversed or otherwise vacated, or
if itisno longer equitable that the jJudgment should have prospective application; or (6) any other
reason justifying relief from operation of the judgment.

Guam R. Civ. P. 60 (1998).

L Quitugua raised this same argument at the hearing for the Motion for Reconsideration. At that hearing,
the court clarified that as a matter of practice, courts often first address jurisdictional challenges, such as motionsto
dismissfor lack of subject matter jurisdiction pursuant to Rule 12(b)(1), or lack of jurisdiction over the person
pursuant to Rule 12(b)(2), because such motions are dispositive of the entire case. Here, Floresfiled a Rule 12(b)(6)
moation, which was for “failure to state a claim upon which relief can be granted.”
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motiondid not attack either subject matter jurisdiction or persond jurisdiction. Quituguareliesonsevera
cases discusang the role of Rule 12(b)(6) motions, induding, Mortensen v. First Fed. Sav. & Loan
Ass n, 549 F.2d 884 (3rd Cir. 1977), Hiland Dairy, Inc. v. Kroger Co., 402 F.2d 968 (8th Cir. 1968),
and Davis H. Elliot Co. v. Caribbean Utils. Co., 513 F.2d 1176 (6th Cir. 1975). Thesecasesdo nat,
however, support his contention that he is prevented from proceeding with the case absent aruling onthe
12(b)(6) mation. Cf.DaVeigav. Alberston’s, Inc., No. Civ. 00-665-ST, 2000 WL 1520241 (D. Or.
Oct. 10, 2000) (adopting a magistrate judge' s recommendation that the grant of a Rule 41(b) motion to
dismiss for falure to prosecute renders moot the pending Rule 12(b)(6) motion). Moreover, despite
Quitugud sassertion, hefalsto cite any authority that the pendency of a Rule 12(b)(6) motionpreventshim
from proceeding with the case.

[32] Quitugua additiondly argues that the court erred in dismissng the case based on evidence not
before the court and by granting the dismissd absent an affirmative showing the dismissal was proper as
amatter of lav. Quitugua sarguments arise from satements made by counsel for Flores during the August
29, 2002 hearing on Flores Second Rule 41(b) Motion to Dismiss, regarding Quitugua s inaction in
prosecuting the case. Specificdly, Quitugua objects to the reference to statementsthat Quitugua had only
made arequest for productionof documentssince the issuance of the March 6, 2001 Decisonand Order
Denyingthe Motion to Dismiss, and that there had been “no subgtantid activity” by Quitugua. Appellant’s
Opening Brief, p. 10; ER, p. 13 (Oct. 28, 2002 Decision & Order).

[33] Quituguardieson Peoplev. Santos, 1999 Guam 1, apparently for the propositionthat the court
may only consider evidencethat has been presented inaffidavitsand admitted into evidence. Santos does
not, however, apply here, and Quitugua s rdiance on this case is mistaken. In Santos, the government
chalenged thetrid court’s grant of adefendant’ sMotionto Suppress Evidence, arguing that the court had
improperly used and conddered an affidavit from defendant. 1999 Guaml at 17, 12. The defendant’s
affidavit, whichwas attached to the suppression motion, indicated that his consent to asearch of hishome

had been obtained through coercion. Id. a 7. At the suppresson hearing, this affidavit was not
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introduced or otherwise admitted into evidence; the only evidence presented was the testimony of apolice
officer, who wasagovernment witness. 1d. at 8. Wereversed thetrid court’s suppression of evidence,
and examined the different purposes and uses of afidavitsinsuppressionhearings. Id. at 1 2, 19-25. To
put things Smply, the tria court in Santos erred in consdering and usng an afidavit that had not been
introduced into evidence; dso there had been no notice that it would consider the affidavit in meking its
decison. Id. at 1 25.

[34] Intheindant case, Quitugua would have this court adopt the converse of theruling in Santos;
namdy, that atrial court consder only evidence that has been presented through affidavitsand introduced
into evidence. He presents no authority for this propostion, and we are not persuaded by his argument
toexpand the holding in Santos. Essentidly, Quituguaarguesthat thetria court should not have considered
the satements by Hores counsd, made during the August 29, 2002 hearing, that Quitugua sonly activity
inthe case Sncethe last hearing was the filing of asngle Request for Production of Documents, and further
maintains that the trid court erred in relying on these statements as a bag's for granting the Second Rule
41(b) Motionto Digmiss. ER, p. 13 (Oct. 28, 2001 Decision & Order). Our review of therecord reveals
that the trid court was made aware of the discovery request through Fores' Second Rule 41(b) Motion
to Dismiss, which states that “Quitugua has gill done nothing whatsoever to prosecute his dam againgt
Flores, except to serve a discovery request after the Court’s March 6, 2001 Order.” Notice of Mation
and Motion to Dismiss for Failure to Prosecute (April 3, 2002). Furthermore, when counsdl for Flores
referred to this discovery request during the August 29, 2002 hearing, Quitugua sattorney did not dispute
thisassertion. In fact, counsel for Quitugua further acknowledged that “we sent arequest for discovery”
after the March 6, 2001 Decison and Order. ER, p. 57 (Transcript of Proceedings of Respondent’s
Motionto Dismiss for Failure to Prosecute, Aug. 29, 2001). Moreover, a the August 29, 2002 hearing,
Quitugua did not argue that there was other evidence to indicate that he had taken actionto move the case

forward. Therefore, even if the trid court erroneoudy considered and relied on counsdl’s statements
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regarding the discovery request,'® it was not error for the trid court to ultimately conclude that there had
been “no subgtantid activity” in the case since the March 6, 2001 Decision and Order. ER, p. 13 (Oct.
28, 2001 Decision & Order).

[35] Findly, Quituguaargues that the lower court’s dismissal was based on findings of prejudice, when
there were no factsin the record to support such findings. To support this argument, Quitugua states that
there had not been any showing that the death of apotentia withess, Attorney J.U. Torres, who had drafted
both of the deeds for Maria Flores, was prgjudicid. We disagree. Obvioudy, the attorney who drafted
both the origina deed and the corrected deed for the origind landowner, Maria Flores, could have
presented testimony that may have shed light on the circumstances in amending

or “correcting” the deed to delete Leon Guerrero as a grantee. The death of this particular potential
witness was indeed prgjudicia to Hores.

[36] Quituguaaso objectsto statements made by Flores' counsd at the August 29, 2002 hearing that
Flores had been in possession of the disputed property and expended time and money in maintaining the
property. Again reying on Santos, 1991 Guam 1, Quitugua apparently argues that because these
satements were not in affidavits introduced into evidence, they should not have been considered. This
contention was discussed above, and need not be consdered extensvely here, except to state that
Quitugua hasfailed to provide any authority to expand the holding of Santos.

[37] Reversdsof Rule41(b) motions to dismiss are reviewed for an abuse of discretion. Quitugua s
arguments on appeal do not overcome this high standard. The trid court did not rely on an erroneous
conclusionof law; moreover, there was evidence on the record whichthe court could have rationdly based
itsdecison. See Town House, 2003 Guam®6 at §27. Although dismissa may be harsh, we do not have

the “ definite and firmconvictionthat the court below committed a clear error of judgment inthe conclusion

B 1t seems apparent that if the trial court had not considered the information regarding the single

discovery request submitted by Quitugua after the March 6, 2001 Decision and Order, then there would be no
evidence at al before thetrial court regarding any action taken by Quitugua, and the court could have concluded

that no action had been taken. Thus, the court’ s reliance amounted to harmless error, asits reliance on the
information “would not have made a difference in the trial court's decision, [and] thus [did] not affect[] the substantial
rightsof theparties.” Yangv.Hong, 1998 Guam9, 1 12; seealso GuamR. Civ. P. 61.
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it reached uponweighing of the rdlevant factors.” GHURA, 2002 Guam 3 at 14 (quoting Santos, 1997
Guam 4 at 1 4). Moreover the authority to invoke the dismissa for fallure to prosecute is vitd to the
efficient adminigration of judicid affairs and thoseinthe best positionto eval uate docket management are
thetrid judges. For these reasons, we affirm the trid court’s dismissal pursuant to Rule 41(b).

B. TheMotion for Reconsideration

[38] Denid of amotion to reconsider is aso reviewed for an abuse of discretion. Ward, 1998 Guam
1at 110. Thiscourt has adopted three prongs to justify recongderation: “where the trid court: ‘(1) is
presented withnew evidence; (2) committed clear error or the decisionwas manifestly unjugt, or (3) ifthere
is an intervening change in controlling law.”” 1d. (quoting School Dist. No. 1J, Multhomah County v.
ACandS Inc., 5 F.3d 1255, 1263 (9th Cir. 1993)).

[39] Quitugua sonly argument regarding reconsiderationisthat the court below committed clear error
or was manifesly unjust in failing to account for itsrole inthe delays and in basing its decison on evidence
not in the record. Thus, he maintains that the court should have granted his motion for reconsderation.
[40] Quitugua sargumentsinseeking reconsiderationareidentica to the argumentsraised and rejected,
supra, pages13-18. Inits October 28, 2002 Decision and Order, the court bel ow conducted adetailed
andysis of the fivefactorsand found they weighed infavor of dismissa. There does not appear to be clear
error inthisandyss. Further, thedismissal doesnot appear to be manifestly unjust; the court had expressy
warned Quitugua that further delays would result indismissal. In'sum, it cannot be concluded that the court
abuseditsdiscretiondigmissng the case. The court below did not baseits decision to dismiss on erroneous
conclusons of law, and there was evidence on which the court could have rationaly based its decision.

See Town House, 2003 Guam 6 at 11 27. Thus, the Motion for Reconsideration was properly denied.

V.
[41] We hold that the the tria court did not abuse its discretion in concluding that dismissa was

warranted, or inrgecting Quitugua sargumentsthat its decision to dismiss be reconsidered. Accordingly,



Quitugua v. Flores, 2004 Guam 19, Opinion Page 19 of 19

the decisons granting the Second Rule 41(b) Motion to Disniss and denying the Motion for

Recongderation, and the Find Judgment, are hereby AFFIRMED.



