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BEFORE: FRANCES M. TYDINGCO-GATEWOOD, Chief Justice (Acting)l; PETER C.
SIGUENZA, JR., Justice Pro Tempore; JOHN A. MANGLONA, Justice Pro Tempore.
TYDINGCO-GATEWOOD, J..

[1]  This case addresses the enforcegbility of a 1996 contractud agreement between Defendant-
Appellee Government of Guam (“the Government”) and Intervening Defendant-A ppellee Guam Resource
Recovery Partners (“GRRP’) (collectively referred to as “Appelees’). In the 1996 agreement, the
Government granted anexclusive license to GRRP for the constructionand operation of awaste reduction
and resource recovery fadlity. PlaintiffsAppellants Vicente C. Pangdinan and Joseph C. Wedey
(“Appdlants’) ague that the 1996 agreement violates severa Guam satutes, induding Guam's
procurement law. We find that the 1996 agreement isin violation of Section1423j of the Organic Act of
Guam and Title 5 GCA 822401 and therefore reverse the judgment of the lower court. Our finding on

these issues precludes our need to address any further issues brought before us on apped.

l.
[2] In 1982, the Government began contracting for the constructionof awaste reductionand resource
recovery facility on Guam. The firg contract was entered into between the Government, Guam Economic
Devdopment Agency (“GEDA”), and International Energy Enterprises, Inc. (“IEEI”). This 1982
agreement granted |EEI anexdusve licenseto arrange for the financing, congtruction, and operation of the
wastefadlity. Appellants Excerptsof Record, tab 12, Ex. A, p. 1 (License Agreement) (“ 1982 License’).

In returnfor congtructing and operating the fadlity, the Government and GEDA promised |EEI that Guam

! The Chief Justice recused himself from this case and as the only full-time justice on the panel, Justice
Tydingco-Gatewood was appointed Acting Chief Justice.
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Power Authority (“GPA™) would purchase dl the ectricity the plant produced. Appellants Excerpts of
Record, tab 12, Ex. A, p. 5 (License Agreement).

[3]  Adisputelater arose between GEDA and |EEI withrespect to the 1982 License. GEDA claimed
that the 1982 Licensewasvoid as aresult of IEEI’ sfallure to perform and filed suit in the Superior Court
of Guam. However, before GEDA further prosecuted its claim, it entered a second agreement, thistime
with G. Power, Inc. (“GPI”). GPI wasareevant party to these transactions because it held an option to
purchase the 1982 license from IEEl. The agreement between GEDA and GPI, entered into in 1989,
required GEDA to forgo prosecutionof itsdamagaing GEDA for an eight month period. In return, GPI
gave to GEDA $10,000.00 and a promise to use its best efforts to exercise the option.

[4] In 1990, GPI exercised its option and purchased the license from IEEI. An amended license
agreement was entered between GPI, GEDA, the Government, and GRRP. GRRP was an entity formed
by GPI and Enprotech Guam, Inc. to fulfill GPI’s obligations under the amended license agreement. The
amended license agreement stated that GRRP and the Government intended to enter into a licensing
agreement for the constructionand operation of the waste-to-energy fadlity. It dso modified certainterms
and conditions of the origind 1982 licensaing agreement. Further, the amended license agreement stated
that assgnment of the licensefrom I EEI to GRRP would terminate any and dl interests that |EEI may have
hed in the 1982 License.

[5] In 1996, GRRP and the Government entered into the licenang agreement contemplated by the
1990 amended license agreement. Under this find agreement (“1996 Agreement”), which isthe focus of
the ingant litigation, GRRP was given the exclusive right to develop and operate a waste reduction and

resources recovery facility. The contract was signed by the Government and GRRP, and recommended
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for execution by GEDA. Thelegidature did not gpprove the contract.

[6] After the 1996 Agreement was Signed, the legidature enacted two separate public laws that
severdy limited the Government’ s ability to comply with certain terms of the 1996 Agreement. Thefirst
was P.L. 24-57:6, which prohibited the Government from expending any fundsin fulfillment of the terms
of the 1996 Agreement. The second was P.L. 24-272, which effectively prevented the GEDA
adminigrator from issuing permits for the operation of waste-to-energy facilities.

[7] In June 2000, Appellants filed a Complaint for Declaratory and Injunctive Rélief in the Superior
Court, asking the lower court to declare the 1996 agreement void and enjoin the Government from
performing under the contract. Appellants argued that the agreement violated the fallowing: (1) Title 12
GCA 850103(f), P.L. 24-139, and P.L. 24-272, by aithorizing GEDA to issue bonds without first
obtaining legidative gpprovd; (2) Title 1 GCA 81800, by contracting for the transfer of land without first
obtaining legidaive gpprova; (3) Tile48 U.S.C. § 1423j(a), by authorizing GEDA to incur apublic debt
without first obtaining legidaive approvd; and (4) Title 5 GCA, Chapter 5, by authorizing for the
expenditure of public funds without following the procurement process.

[8] On July 31, 2001, having stipul ated that there were no disputes asto any materid fact, Appellants
and Appellees each moved for summary judgment.

[9] On November 6, 2001, the lower court issued its Decision and Order, denying Appelants
summary judgment mation and granting summeary judgment in favor of Appelees. Specificdly, the lower
court held as a matter of law, that the Procurement Law found in Title 5 GCA Chapter 5 does not apply
tothe 1996 Agreement; thereisno violation of 1 GCA 81800 because the operation of awaste-to-energy

facility is not a reserved government function; and thereisno violation of Section 1423j(a) of the Organic
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Act because “[t]he Court finds nothing inthe agreement resuitinginan appropriation of government funds
without Legidative approva.” Record on Apped, tab 58, p.7 (Decision and Order). Fndly, the lower
court further found P.L. 24-57, and P.L. 24-272 to bein violation of the Contract Clause of the Organic
Act and accordingly, inorganic and uncongtitutiond.

[10] Itisfrom thelower court’s decison that the instant spped arises.

[11]  Thiscourt hasjurisdiction over find judgments of the Superior Court pursuant to Title 7 GCA §8

3107 and 3108 (1994).

1.
[12] A trid court’sdecisiontogrant or deny summaryjudgment isreviewed de novo. Seelizuka Corp.
v. Kawasho Int’| (Guam), Inc., 1997 Guam 10, 7. Summary judgment is proper “if the pleadings,
depositions, answerstointerrogatories, and admissons onfile, together withthe affidavits, if any, show that
thereisno genuine issue as to any materid fact and that the moving party is entitled to ajudgment as a
matter of law.” Guam R. Civ. P. 56(c) (1995).
[13] Issuesof statutory constructionand contract interpretationarerevieweddenovo. SeelLong-Term
Credit Bank of Japan v. Superior Court, 2003 Guam 10, 1 28; Ronquillo v. Korea Auto., Fire, &
Marine Ins. Co., 2001 Guam 25, 1 10.
Il

I
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V.
[14] Theissuefor our de novo review isthe vdidity of the 1996 Agreement. Appelantsarguethat the
1996 Agreement attempts to appropriate government fundsin violation of 48 U.S.C. § 1423).
[15] TheOrganic Actof Guam, 48 U.S.C. 88 1421, et seq., expressly reservesfor the Legidaturethe
power to appropriate money. 48 U.S.C. § 1423j(a). (“Appropriations, except as otherwise providedin
this chapter, and except such gppropriations as shal be made from time to time by the Congress of the
United States, shall be made by the legidature.”); In re Request of Gutierrez, 2002 Guam 1, 1 38.
Accordingly, “pursuant to the Organic Act, the Legidaiure has plenary or absolute power over
appropriations. . . . defined as the authority to set apart from the public revenue a certain sum of money
for aspecified object.” In re Request of Gutierrez, 2002 Guam 1 at § 38 (citations and quotationmarks
omitted). The policy behind the plenary power of the legidatureisthat “it isfor the Legidaure and not the
executive branch, to determine findly which socia objectives or programs are worthy of pursuit.” Id.
(citation and quotation marks omitted)
[16]  Although not specificadly cited by the parties or the lower court, as a corollary to Section 1423j,
Title 5 GCA §822401(a)(3) providesthat, “No officer or employee of the government of Guam, including
the Governor of Guam, dhdl . . . . [i]nvolve the government of Guam in any contract or other obligation,
for the payment of money for any purpose, in advance of the appropriation made for such purpose. .
..“ Title 5 GCA §22401(a)(3)? (emphasis added).
I

Il

2 Title 5 GCA §22401(a)(3), formerly § 6118(a)(3) of the Government Code, was in effect since October 11, 1962.
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[17] Title 5 GCA 822401 substantialy tracks the language of the federd Anti-Deficiency Act, found
in31 U.S.C.A. §1341,3 which addresses “the problem that Executive branch officids were obligating
fundsbefore they were appropriated by Congress, and then making deficiency requestsfor gppropriations
that Congress had litile choice in deciding because government agencies had basically committed to the
United States to make good on the promise” 1 West's Fed. Admin. Prac. 8 531, n.1 (4th ed.).
Smilarly, the policy prohibiting “illegd expenditures” is Sgnificant enough to warrant enforcement through
pendties, including crimind pendties. Thus, “[gny officer or employee of the government of Guam” who
violates Title 5 GCA §22401(a) “shall be subjected to appropriate disciplinary action by the branch of the
government concerned, induding remova where warranted, and any officer or employeeof the government
of Guam who shdl knowingly and willfully violate subsection (&) hereof shdl be guilty of a misdemeanor.”
5 GCA 8§22401(c).

[18] Ininterpreting the legd effect of the 1996 Agreement, the lower court determined that dthough the
agreement cals for the issuance of revenue bonds by GEDA,, the agreement aso properly and sufficiently
acknowledges that legidative approval is a prerequisite to the issuance of such bonds. Essantidly, the
lower court found “nothing in the agreement resulting in an gppropriation of government funds without
Legidative gpprova” and for thisreason, found no violation of § 1423j. Record on Appedl, tab 48, p. 7
(Decison and Order). We disagree.

Il

Il

3 Title 31 U.SC.A. §1341(a)(1) states, “an officer or employee of the United States Government or of the District
of Columbia government may not . . . . (B) involve either government in a contract or obligation for the payment of money
before an appropriation is made unless authorized by law.”
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[19] At ord argument, Appellants correctly argued that, dthough the contractual language purports to
acknowledge the need for legidative appropriation, it nonetheless violates 8 1423 because it contracts
for damagesin the event that legidative approva is not obtained.

[20] The provisons of the 1996 Agreement reved the obligations of the Government to satisfy
conditions precedent, including obtaining legidétive gppropriation, aswell as the consequencesfor falure
to sisfy such conditions. Section 4.03, entitled “ Conditions to Company's Obligation,” states as a
condition to GRRFP s obligation, that

(9) The Government shall have obtained al requisite Legidative Approva to the issuance
by GEDA or another palitical subdivision of the Government of an aggregate amount of
Bondsin an amount sufficient to finance the sum of the Facility Price and Financing Costs
less the amount of Equity to be provided by the Company . . . .

Recordon Appedl, tab 34, Ex. A, pp. 68-70 (1996 Agreement) (emphasis added). Section4.04, entitled,
“Satisfaction of Conditions Precedent,” delineates the effect of falure to satisfy the conditions precedent:

If, despite such good faith and diligence, al of the said Conditions Precedent set forth in
... 4.03 are not so sidied or are not waived by the Party whose obligations are
conditioned thereon . . . then that Party may, by notice in writing to the other Party,
terminate this Agreement as of the date of such notice, in which case this Agreement shdll
be null and void. In the event of aterminaionof this Agreement . . . . (¢) If such falureis
the result of Government Fault!, then (i) this Agreement shdl terminate, (ji) the
Government shall pay on or prior to the Termination Dateto the Company itsPhase
| Development Costs, its Phase Il Development Costs incurred through the
Termination Date of this Agreement and the Defeasance Cost, if any, and the
License Defeasance Cost, and (jii) the Company shdl have no other daim againg the
Government arising from or relating to this Agreement.

4 In the definitions section of the 1996 Agreement, "Government Fault" is defined broadly and means. “any
material breach, failure, nonperformance or noncompliance by the Government with the terms and provisions of this
Agreement or the negligent or wrongful act or omission of the Government or any Government Affiliate of any agent,
official, commissioner, employee, contractor, subcontractor & any tier or independent contractor of the Government or
any Government Affiliate other than any breach, failure, nonperformance or noncompliance caused by an Uncontrollable
Circumstance or Company Fault. . ..” Record on Appeal, tab 34, Ex. A, p. 28 (1996 Agreement).



Pangelinan v. Gutierrez, Opinion Page 10 of 13

Record on Appedl, tab 34, Ex. A, pp. 68-70 (1996 Agreement) (emphasis added).
[21] Phasel Development Costs is defined by the 1996 Agreement as

[o]ne million five hundred thousand dollars ($1,500,000), in respect of development
services by the Company before January 1, 1993. Phase | Development Costs shdl not
be subject to Cost Substantiation.

Record on Appedl, tab 34, Ex. A, p. 43 (1996 Agreement). Phase |l Development Costsis aso defined
by the 1996 Agreement and means

[o]ne million three hundred thousand dollars ($1,300,000), which shdl be paid to the
Company in respect of costs and expenses of the Company for the period fromand after
January 1, 1993, in connection with the development of the Facility; provided, however,
that the Phase || Development Costs shall be subject to adjustment (i) if, within ninety (90)
days falowing the Contract Date, the Government has not delivered to the Company either
evidence of Legidative Approva or an unqudified opinion of nationaly recognized bond
counsd for the Government to the effect that no Legidative Approval is required for the
execution, ddlivery and performance by the Government of its obligations hereunder . . .
. Phase 11 Development Costs shdl not be subject to Cost Substantiation and, unless
otherwise agreed by the parties, shall not be subject to increase or reductionbased upon
actud costs incurred by the Company.

Record on Appedl, tab 34, Ex. A, pp. 43-44 (1996 Agreement). Defeasance Cogt isdefined asfollows:

[A]sof any caculaion date, an amount sufficient to defease and discharge dl outstanding
Bondsin accordance with ther terms, together with dl related costs of defeasance and
repayment, after giving effect to the release of any reserve funds or insurance proceeds
which are made available for such purpose under the Indenture in connection with such
defeasance, plus anamount equa to dl outstanding Equity and dl returnthereonprovided
for under this Agreement accrued but unpaid as of such calculation date.

Record on Appedl, tab 34, Ex. A, pp. 15-16 (1996 Agreement). License Defeasance Cost means:
[A]s of any caculaion date () if such caculation date is prior to the Acceptance Date,
the product of Three hundred thousand dollars ($300,000) times the number of years
(including any partia year) prior to the year 2013, or (b) if such cdculation dateison or
after the Acceptance Date, the Fair Facility Vaue less the Defeasance Cost. . . .

Record on Appedl, tab 34, Ex. A, p. 35 (1996 Agreement).
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[22]  The Legidature undisputedly has not appropriated funds for the 1996 Agreement. Contrary to
the lower court’s holding, a thorough examination of the contractua provisons quoted at length indicate
that the 1996 Agreement attempits to improperly divest the Legidature of itsauthority to appropriate funds
by obligating the Government to pay GRRP a certain sum of costs as defined in the agreement, in the event
that requisite legidative gpprova isnot obtained in the firgt instance. See 1996 Agreement, Sections 4.03
and 4.04. Appelees representation of the vaidity of the 1996 Agreement asbeing completely dependant
upon legidative gpprova contradicts any reasonable interpretation of the terms of the contract. In fact,
the 1996 Agreement improperly “set[s] apart from the public revenue a certain sum of money for a
specified object,” which isin effect, an agppropriation. Inre Request of Gutierrez, 2002 Guam1 at 1 38.
As aresult, the court finds that the 1996 Agreement isin violation of 48 U.S.C. § 1423}, which reserves
for the Legidature the plenary authority to appropriate funds.

[23]  Furthermore, wefind the 1996 Agreement to bein violation of 5 GCA §22401. Under theterms
of the 1996 Agreement, the Government is exposed to a potentid lidbility in the amount of millions of
dollars, if, through itsown fault, certain conditions required of it by the contract are not met, one of which,
incidentaly, includeslegidaive approva. TheGovernor of Guam,inadvanceof the appropriation made
for the purpose of the 1996 Agreement, entered into the agreement and thereby “ involv[ed] the
government of Guam in a contract or obligation for the payment of money.” 5 GCA §22401(a)(3)
(emphasis added). Such an adion congitutes an “illegel expanditure” 5 GCA 822401 (quating title).

[24] Cetanly, we do not attempt to limt the executive branch’'s prerogative in administering the
expenditure of fundswhich are appropriated. However, where the Governor involvesthe Government in

a contract for the payment of money, without the requisite legidative approva for such contract, the
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Governor acts so without authority. See Cray Research, Inc. v. United Sates, 44 Fed. Cl. 327, 333
(1999) (finding that the contracting officer waswithout authority to contract inadvance of appropriations).
[25] Asarealt of aviolationof 48 U.S.C. § 1423j and 5 GCA §22401, wefind the 1996 Agreement
to beanullity. “If contracts violative of satutory prohibitions may be executed by government agencies
and subsequently enforced, the power of the legidature and the processes of government itsalf would be
undermined.” Heyl & Patterson Int’| v. Rich Housing of Virgin Islands, Inc., 663 F.2d 419, 432 (3d
Cir. 1981). See also Robert F. Smmons and Assocs. v. United States, 360 F.2d 962, 965 (Ct. Cl.
1966) (“It is settled law that an agency of the Government cannot create a binding contract without the
authority of an appropriation of funds from the Congress to cover the contract. If such an unauthorized
contract is entered into, it is a nullity.”); Hooe v. United States, 218 U.S. 322, 334, 31 S. Ct. 85, 88
(1920) (“If anofficer, uponhisown respongihility, and without the authority of Congress, assumes to bind
the government, by expressor implied contract, to pay a sum in excess of that limited by Congressfor the
purposes of such a contract, the contract is anullity, so far as the government is concerned, and no legd
obligation arises upon its part to meet itsprovisons.”). Cray Research, Inc., 44 Fed. Cl. at 333 (holding
that where the contracting officer was without authority to contract in advance of appropriations, the
Government “would not be bound . . . because the government is not bound by the unauthorized acts of
its agents.”).

[26]  Our holding that the 1996 Agreement isnull and void renders unnecessary the disposition of the
remaining issues on apped.

Il

Il
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VI.
[27]  The 1996 Agreement is null and void asaviolation of Title 48 U.S.C. § 1423] and Title 5 GCA
§22401. We REVERSE the judgment of the lower court and REMAND for entry of judgment

conggent with this Opinion.
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