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BEFORE: PETER C. SIGUENZA, JR., Chief Justice; F. PHILIP CARBULLIDO, Associate Justice;
BENJAMIN JF. CRUZ, Justice Pro Tempore.

CARBULLIDO, J.:

[1] Maximo V. and Nélie P. Ronquillo (*Ronquillos’) sued Korea Automobile, Fire, and Marine
Insurance Company (“ Surety”) for quiet title and sought to enjoin Surety from foreclosing on a mortgage
to certain rea property. The mortgage was issued as security on anindemnity agreement that was issued
pursuant to a congtruction performance bond. The issue is whether Surety’ s responsbilities under the
performance bond were triggered by the contractor’s defective work or breach of the construction
contract. The trid court found againgt Surety and thereby quieted title to the disputed property in the

Ronquillos. Surety appedls. Wereverse,

[2] This case arose from a defective congtruction clam. Phil-Guam Builders Corporation (*Phil-
Guam”) entered into a contract with Janice C. Mandfidd, aso known as Janice O’'Neill, and Ernest A.
Murphy (“O’'Neill and Murphy™) to construct a home in Santa Rita, Guam. The contract price for the
construction of the home was $191,500.00. In connection with the construction contract, and on behalf
of Phil-Guam, a performance bond was issued by Surety. By an indemnity agreement, the Ronquillos,
principa owners of Phil-Guam, agreed to indemnify Surety for any sums paid by Surety under the bond,
and executed a mortgage of red property to Surety to secure the indemnity agreement. Congtruction

proceeded on the home and an occupancy permit was issued on March 25, 1995.
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[3] Shortly after O'Nelll and Murphy moved into the home, the windowsbeganto lesk. O’'Neill and
Murphy notified Phil-Guam and Surety of the problem by aletter dated June 5, 1995. OnJune 8, 1995,
Surety sent a letter to Phil-Guam indicating a potential daim and requesting that Phil-Guam correct the
problem. On October 25, 1995, Surety again sent a letter to Phil-Guam requesting its cooperation in
remedying the Stuaion. On different occasions, Phil-Guamattempted to correct the problem but was not
successful. In November 1995, the parties attended apre-default hearing. By February 1996, Surety had
retained the services of two different consultants who agreed that the cause of the problem was faulty
ingalation by Phil-Guam. In July 1996, O’ Neill and Murphy, pursuant to the terms of the construction
contract, declared Phil-Guam in default. Surety hired another contractor to ingtal new windows and fix
the damage caused by the leskage. Surety paid $124,779.00 to replace the windows and repair the
damages. Surety sought to foreclose onthe mortgage executed by Ronquillo, and in April of 1999, Surety
recorded a notice of sde under mortgage of the subject rea property at the Department of Land
Management.

[4] To stop the sale under mortgage, the Ronquillos filed the underlying complaint to quiet title against
Surety, and O’'Nelll and Murphy. Surety filed an answer and a counterclam againgt the Ronquillos and
the Bank of Guam for the amount paid for the repairs® The trid court rendered judgment for the
Ronquillos, holding that Surety had not acted in accordance with the contract provisions whenstepping in

to makethe repairs. Thetrid court further held that the defective work did not congtitute a default under

1 According to the trial court's Decision and Order, the Bank of Guam held a mortgage on the property
foreclosed by Surety. The tria court found that Bank of Guam’'s mortgage was second in time to Surety’s and denied
the Bank’s request for a finding that its mortgage had priority over Surety’s mortgage. The trial court also noted that
the Bank’s request was moot because judgment was rendered against Surety. This part of the trial court’s decision was
not made an issue in this appeal.
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the contract triggering the obligations of Surety under the performance bond. This apped followed.

[5] This court has jurisdiction over an gpped from afind judgment. Title 7 GCA § 3107(b) (1994).

1.
[6] The primary issue is whether Surety was entitled to foreclose on the mortgage given by the
Ronquillos to secure the indemnity agreement. In order to make this determination, we must consider
whether Surety’s responsibility was  triggered under the terms of the performance bond. This requires
consderation of whether Phil-Guam violated the terms thereof.
A. The Performance Bond

[7] We start by determining Surety’ s obligations under the performancebond. Most important to this
case, under sections 6 and 6.1 of the performance bond, Surety is obligated for the correction of Phil-
Guam's defective work and completion of the construction contract. In addition, section 1 of the
performance bond provides that Surety and Phil-Guam are jointly and severally responsible for
performance of the congtruction contract.

[8] The act whichisdleged to have triggered Surety’ s obligationunder the performance bond wasthe
falureof Phil-Guamto properly ingdl thewindowsinthehome. Thetria court madeafactud finding that
Phil-Guam failed to inddl the windows in a workmanlike manner, which amounted to defective work.
Appdlants Excerpts of Record, p. 71 (Decision and Order, Jan. 30, 2001). On gpped, factud findings

are reviewed under the dearly erroneous standard. Apana v. Rosario, 2000 Guam 7, 9. In such
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reviews, much deference is given tothe tria court. Craftworld Interiors, Inc. v. King Enterprises, Inc.,

2000 Guam 17, 1 8.

[9] The record contains evidence that supportsthe tria court’ sfactud finding of defective work. This
evidence consgts of |etters from a representative of the window manufacturer, a construction contractor,
and an architect who independently ingpected the windows and concluded that the installation was
defective. Appelants Excerptsof Record, pp. 98, 105, 110. These |etters were admitted into evidence
without objectionfromthe Ronquillos. Transcript, val. I, p. 6 (Bench Trid, Jan. 23, 2001). Thus, wehold
thetrid court’sfinding is not clearly erroneous. We must next determine whether Phil-Guam' s defective

work triggered Surety’ s responsibility under the performance bond.

[10] Surety’s respongbility is determined by the performance bond, and as therein directed, to the
congtruction contract. Principles of contract interpretation as gpplied to the facts are reviewed de novo.
Apanav. Rosario, 2000 Guam 7, 9. Ininterpreting acontract, the language governs if clear and explicit
and not involving abaurdity. Title 18 GCA 8§ 87104 (1992); see Camacho v. Camacho, 1997 Guam 5,
132. Generdly, with awritten contract, theintent of the partiesis ascertained fromthewriting aone. Title

18 GCA 8 87105 (1992), Camacho, 1997 Guam 5 at 33

[11]  The performance bond, addresses defective work explicitly:

After the Owner has terminated the Contractor’s right to complete the Construction
contract . . . the Surety isobligated without duplication for . . . [t]he respongbilities of the
Contractor for cor r ectionof defective work and completion of the Constructioncontract

Appdlants Excerpts of Record, p. 30 (Performance Bond, 88 6-6.1) (emphasis added). We find that

Surety’ sobligetionto correct defective work after the contractor’ sright to complete the contract hasbeen
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terminated is clear.

[12]  Thetrid court distinguished between defective work and contractua default. The trial court found
that athough Phil-Guam had performed defective work and thereby breached theterms of the construction
contract, this did not congtitute a default of the construction contract requiring Surety to take action. We
disagree. Under our interpretation of sections 6 and 6.1 of the performance bond, Surety was expressly
lidble for Phil-Guan's failure to repair defects and no finding of default of the construction contract was
necessary. Inany event, section 1 of the performance bond obligates Surety to perform the construction
contract, which as is discussed later, explicitly requires Phil-Guam to repair defects after substantia
completion. Thus, thefailure of Phil-Guam to repair defects also amounted to adefault of the construction
contract, requiring Surety to step in.

B. Completion of the Construction Contract

[13] The Ronquillos argue that the construction contract was completed prior to any breach or defaullt,
thus rdieving Surety of any obligation under the performance bond. However, the construction contract
provides that the “ Contractor shdl promptly correct Work regjected by the Architect or failing to conform
to the requirements of the Contract Documents, whether observed before or after Substantial
Completion....” Appdlants Excerptsof Record, p. 25 (Congtruction Contract, Article 18.1) (emphasis
added). Thus, Phil-Guam remained responsiblefor correcting defective work even after completion of the
congtructioncontract. Caselaw supportsthisinterpretation. “[A surety’s| promisethat the project would
be completed according to the terms and conditions of the construction contract means that [the surety]
would be ligble for defective work performed by the general contractor upon the generd contractor's

default.” Federal Ins. Co. v. Southwest Florida Ret. Ctr., Inc., 707 S0.2d 1119, 1121 (Ha. 1998). The
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surety’s liability for the contractor’s defective work “is not dependent upon whether the defect was
discovered before or after substantial completion.” Id. Thus, even if substantiad completion occurred as
indicated by the issuance of the occupancy permit, if the work was so defective that it did not comply with
the terms of the congtruction contract, the breach of the contract would congtitute a default under the

performance bond.

[14] TheRonquillosarguethat section?2 of the indemnity agreement is evidence of the parties’ intent that
the performance bond only secure performance, whichthey daimis substantial completion of the contract
without regard to workmanship. However, under 18 GCA § 87105, the intent of the parties must be
determined from the performance bond aone, which does not refer to the indemnity agreement.  The
performance bond clearly and explicitly evidences the intent that Surety step in to correct defective work
and completethe congtruction contract. Thus, thelanguage of the performance bond controlsand thiscourt
may not look to the indemnity agreement to ascertain the intent of the parties as it pertains to their
obligations under the performance bond. See Camacho, 1997 Guam5 at 133 (“It is clear from the four
sections of Title 18, cited above [18 GCA 88 87104, 87105, 87110, 87111] that in interpreting a dause
of acontract to determine the intent of the contracting parties, whenever possible, the express language of
the contract should control.”). We find that Surety was required to step into correct defective work under
the terms of the performance bond, notwithstanding Phil-Guam’s completion of the construction contract,

if Phil-Guam’sright to correct the defects was properly terminated.
C. Termination of Contractual Rights

[15] The performance bond provides: “If there is no Owner default, the Surety’s obligation shall arise

after . . . [tihe Owner has declared a Contractor Default and formdly terminated the Contractor’ s right to
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completethe contract.” Appellants’ Excerpt of Record, p. 29 (Performance Bond, 88 3, 3.2). Contractor
default is defined by the performance bond as. “Failure of the Contractor, whichhas neither beenremedied
nor waived, to perform or otherwise comply with the terms of the Construction contract.” Appellants

Excerpts of Record, p. 30 (Performance Bond, § 12.3).
[16]  Turning to the O'Nealll and Murphy declaration of defaullt, it Sates:

On November 28, 1995 we had a pre-default hearing to resolve congtruction problems
at our house. Nine months hasexpired since our pre-default meeting, and the contractor
has communicated through his lack of response and lack of action that he has no interest
in conscientioudy correcting the construction problems.

This letter will serve to inform you that we are formaly declaring Phil-Guam Builders
Corporation in DEFAULT due to falure to repair the lesking windows and cracking
walls. We hereby request the Surety to take the necessary action to permanently repair
our home as expeditioudy as possble.

Appdlants Excerptsof Record, p. 118 (O’ Neill and Murphy Default Declaration). The tria court found
that this declaration did not formally terminate Phil-Guam'’ s right to complete the contract. We disagree.
[17] It wasPhil-Guam’s right and obligation under articdle 18 of the construction contract to correct
defective work even after subgtantid completion of the contract. While the default letter did not state
expliatly that Phil-Guam’s right to repair the defects was terminated, the letter did state that Phil-Guam
failed to repair the defects and had no interest in correcting the problems. Thus, the declaration indicates
that O'Nelll and Murphy, at the very least, considered the contract abandoned by Phil-Guam and that
Surety was to proceed withthe necessary repairs. The declaration adso explicitly declared adefault. With
regard to suchdefault declarations, “it isvitd that the declaration be madeinterms suffidently clear, direct,

and unequivoca to inform the surety that the principa has defaulted on its obligations and the surety must
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immediately commence performing under the terms of itsbond.” L & A Contracting Co. v. S. Concrete
Services, Inc., 17 F.3d 106, 111 (5th Cir. 1994). We find that the O’'Neill and Murphy default
declarationmeetsthis standard and that it terminated Phil-Guam’ sright to correct the defective work. The
court cannot ignore the undisputed evidencethat the owners and Surety repeatedly contacted Phil-Guam
to repair the defects, that Phil-Guam made numerous unsuccessful repair attempts, and that default was

declared after Phil-Guam failed to respond.

[18] Wenotethat thetria court found that O’ Neill and Murphy were not the correct partiesto declare
a default under the performance bond because the bond named Guam Savings & Loan as owner, and
under section 3.2 of the bond, the “owner” must declare a contractor default and formdly terminate the
contractor’ s right to complete the contract. We disagree.

[19] While the performance bond identifies only Guam Savings & Loan as owner, we find there is
ambiguity as to the actud owner. The performance bond defines the construction contract as. “[t]he
agreement between the Owner and the Contractor identified on the signature page, induding al contract
documents and changes thereto.” Appdlant’s Excerpts of Record, p.30 (Performance Bond, § 12.2).
Turmning to the construction contract, the owners are listed as Jan Mandiidd (O’ Nelll) and Ernest Murphy.
Appdlant’ sExcerpts of Record, pp. 20, 27 (ConstructionContract). Theconstructioncontract wassigned
by Mangidd and Murphy, not by Guam Savings & Loan. Thus, thelanguagewithin the performance bond
in part recognizes that the owners were Mansfidd and Murphy.

[20]  Furthermore, the purpose of the performance bond, as set forth in the request for bonding, was
“[f]or the construction of athree story two bedroom residence to be located onL ot no. 13 Block no. 16,

Santa Rita, Guamand bdonging to Janice C. Mandfidd and Ernest A. Murphy.” Appellees Supplementd
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Excerpts of Record, index 1 (Request for Bonding). The performance bond was intended to guarantee
construction of ahome pursuant to the terms of the construction contract sothat Murphy and O’ Neill could
receive the object of that contract. Thus, the performance bond was meant to benefit O’ Neill and Murphy.
Guam law provides third party beneficiaries the right to enforce a contract made for their benefit. “A
contract, made expresdy for the benefit of athird person, may be enforced by him a any time before the
partiesthereto rescind it.” Title 18 GCA § 85204 (1992). We find that O’ Neill and Murphy were the

correct parties to declare a default under the terms of the performance bond.
D. Contractual Limitations Period
[21] Thetrid court found thet Surety did not act in good faith when it sought to recover costsincurred

in repairing damages from the leaky windows after the expiration of the contractua one year limitations

period. We disagree. Article 18.1 of the construction contract providesin relevant part:

The Contractor shdl promptly correct Work rejected by the Architect or falingto conform
to the requirements of the Contract Documents, whether observed before or after
Subgtantid Completion and whether or not fabricated, ingaled or completed, and shall
correct any Work found to be not in accordance with the requirements of the Contract
Documents within a period of one year from the date of Substantial Completion of the
Contract . . . .

Appdlants Excerpts of Record, p. 25 (Congtruction Contract, Article 18.1). Article 18.2 provides:

Nothing contained in this Article 18 shall be construed to establish a period of limitation
with respect to other obligations which the Contractor mignt have under the contract
Documents. Establishment of the time period of one year asdescribed in Paragraph 18.1
relates only to the specific obligation of the Contractor to correct the Work, and has no
relationship to the time within whichthe obligationto comply withthe Contract Documents
may be sought to be enforced, nor to the time within which proceedings may be
commenced to establish the Contractor’s lidbility with respect to the Contractor’s
obligations other than specificaly to correct the Work.
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Appdlant’ s Excerpts of Record, p. 25 (CongtructionContract, Artide 18.2). Article 18.2 clarifiestheone
year period and expresdy providesthat it is an obligation upon the contractor and does not affect the time
within which obligations of the contractor may be enforced or proceedings commenced to establish the
contractor’ slidbility. Thus, article 18 is actualy awarranty requiring Phil-Guamto correct defective work

even after subgtantia completion.

[22] Case law on such warranty provisons supports this pogition. “[A]n express warranty against
defectsfor alimited period of time does not act as a limitation uponthe obligationto performthe contract
inaworkmanlikemanner.” Tonkin v. Bob EldridgeConst. Co., 808 S.W.2d 849, 853 (Mo.App. 1991).
“[ T]he twelve-month guarantee should not be interpreted as a limitation upon the contractor's liability for
defective work . . . a provision requiring corrections of defects appearing within a year is actualy ‘an
added guarantee, inserted in the contract to extend rather than limit the contractor's ligbility for faulty
condruction. As such, it does not prescribe the owner's exclusive remedy, and it in no way impairs the

contractor'sgenerd obligation to perform his contract in aproper, workmanlike manner.”” Norair Eng’g
Corp. v. Saint Joseph'sHosp. Inc., 249 S.E.2d 642, 647 (Ga.App. 1978) (quoting Burton-Dixie Corp.
v. Timothy McCarthy Const. Co., 436 F.2d 405, 410-11 (5th Cir. 1971)). Intheingant case, wefind

that article 18 is not a contractud time limitations period to bring an action againg Phil-Guam.

[23]  Under the undisputed facts, Phil-Guam was notified of the lesky windows on June 5, 1995. The
occupancy permit was issued less than three months prior, on March 25, 1995. Thus, the defect was
discovered and Phil-Guam was notified well within the twelve month limit set forth in article 18.1.  Phil-
Guam had the responghility and the right to make the repairs within twelve months of substantia

completion, which in this case was Sgnified by issuance of the occupancy permit. Article 18 prescribes
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Phil-Guam's duty to make the repairs for defective workmanship detected within twelve months of
substantid completion. It does not limit the time in which Phil-Guam faces lighility for failing to make the
repairs within the twelve months. We note that the performance bond does contain a limitations period,

which the Ronquillos argue bars the claim againg them. The provison satesin part:

Any proceeding, legal or equitable, under this Bond may be instituted in any court of
competent jurisdiction . . . shdl be indituted within one year after Contractor default or
within one year after the Contractor ceased working or within one year after the surety
refuses or fallsto perform its obligation under this Bond, which ever occursfird.

Appdlants Excerpts of Record, p. 30 (Performance Bond, 8 9). Asit relaesto the facts of this case,
section 9 providesthat the owner was required to bring legd actionagaing Surety within ayear fromwhen
the contractor defaulted or ceased working, whichever occurred firg, if Surety refused to perform. Inthis
case, Surety performed after default was declared and the owners had no need to bring action against
Surety. Moreover, Surety’s counter-claim againgt Phil-Guam was based upon the indemnity agreement.
Thus, section 9isirrdevant to this case.

E. Statuteof Limitations

[24] Thetrid court found that 5 GCA § 32501(d) limited Surety’ sresponsbility to aperiod of one year
following issuance of the occupancy permit. We disagree. This section States:
No bonding company which is bonding a contractor congtructing a new home shdl be
responsible for any of the warranties set out inthis sectionfor breaches which occur more

than one (1) year after the date the certificate of occupancy is issued for the home by the
Department.

Title 5 GCA § 32501(d) (1996). Section 32501 setsout certain statutory implied warrantieswhich are
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to be distinguished fromexpressed contractual warranties.? Theoneyear limit in section 32501(d) pertains
to breaches of theimplied warranties and is not a satute of limitations restricting the time within which a
auit isrequired to befiled.

[25] Moreover, we interpret a breach of an implied warranty under section 32501(d) to include the
discovery of adefect incongruction. If the defect or breach occurs one year after substantial completion,

the bonding company faces no responghility. To find as the trid court suggests would mean that a
contractor could be natified of a defect immediatdy after substantia completion but continue ineffective
repair work for ayear, thus rdlieving itsaf and the bonding company of any liahility and leaving the owner

with no protection.

[26] Inthiscase, the record showssubgtantia completion onMarch 25, 1995, uponthe issuance of the

occupancy permit, and that Phil-Guam was notified of the defective windows in June 1995. Thus, under

2 Section 32501 providesin pertinent part:
(a) A new home has the following implied warranties:

(1) That the home was built in a workmanlike manner of suitable new materials of at least average
quality, and that any exceptions thereto were communicated to the purchaser thereof in a separate writing
signed by the purchaser before he occupied the home. Compliance with this subsection (1) shal not excuse
compliance with any other warranty.

(2) That the home was built according to plans and specifications filed with Department of Public
Works (the "Department”), and that the home fully complies with al laws, the Building Code and all rules and
regulations relating thereto. The failure of a building inspection to detect noncompliance with plans, laws, or
rules and regulations, the Building Code, or specifications shall not be a defense to a claim under this warranty.

(3) If the home was purchased from a developer who supplied both the lot and the home to the
purchaser and did not build on a lot supplied by the purchaser, there is a warranty that the home will not flood
for aperiod of five (5) years, in the absence of any negligence by the homeowner.

(4) In addition to the foregoing warranties, the home is warranted against all defects of construction,
materia's, and workmanship for eighteen (18) months.

5 GCA § 32501(a).
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5 GCA 8§ 32501(d), Surety’s potentid liability attached because the defect was discovered within ayear
of subgtantial completion.
F. Salvage Value
[27]  Inthe event this court were to hold for Surety, the Ronquillos requested that this court offset the
sdvage value of the replaced windows from the costs incurred in the repairs. However, asde from the
testimony of O'Nelll: “1 think it was $30,000.00 — thirty-some thousand dollars,” Transcriptval. I, p. 32
(Bench Trid, Jan. 24, 2001), there was no evidence presented by the Ronquillos as to the actua salvage
vaue of the replaced windows. The Ronquillosfailedto cal any witnesses or provide evidenceto contest
the reasonableness of the amount spent by Surety on the repairs. Asde from noting O’ Nelll’ stestimony,
the trid court made no factua finding asto the salvage vaue of thewindows. Thus, we are unable to make
any offset of the vaue of the windows from the amounts daimed by Surety. At argument in this apped,
Surety waived its clam to the $320 inspection fee charged to the Ronquillos. This amount shdl be
deducted from the total claimed by Surety.
G. Attorney’s Fees

[28]  Surety requests attorney’s fees pursuant to section 3 of the indemnity agreement. Section 3
expressly provides that the Ronquillos pay attorney’ s fees in connection with any legal action brought
agang them under the indemnity agreement. Appdlants Excerpts of Record, p. 16 (Indemnity
Agreement, 8 3). Becausewe hold in favor of Surety on its counter-claim, which was based upon the
indemnity agreement, wefind that Surety isentitled to attorney’ s fees including feesincurred in prosecuting
this appeal. See Citizen's Sec. Bank (Guam), Inc., v. Bidaure, 1997 Guam 3, 11 22-23 (finding

attorneys fees judtified by the express language in a guaranty and including attorney’ s fees on gpped).
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V.

[29] Phil-Guam breached the terms of the construction contract by not building a residence of
workmanlike qudity. This breach amounted to a default of the construction contract. Under the
performance bond, Surety’ srespongibility extended to correction of defectivework of the contractor. We
find that the requirements of the performance bond were met in the declaration of default by the owners
and the assumption by Surety of Phil-Guam'’s duty to repair the defects. We hold that Surety is entitled
to judgment in the amount claimed, less $320 for the unjustified ingpection fee, plus pre-judgment interest
as alowed by the indemnity agreement, and attorney’ s fees

[30] The judgment of the trid court in favor of the Ronquillos is REVERSED. The case is
REMANDED to the trid court for entry of judgment in favor of Surety, caculation of damages and

attorneys fees, and for further proceedings on the foreclosure of the mortgage consistent withthis opinion.

BENJAMIN J. F. CRUZ F. PHILIP CARBULLIDO
Justice Pro Tempore Associate Justice

PETER C. SGUENZA, JR.
Chief Judtice
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