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BEFORE: BENJAMIN JF. CRUZ, Chief Justice, PETER C. SIGUENZA, JR., and F. PHILIP
CARBULLIDO, Associate Justices.

CARBULLIDO, J.:

[1] Defendant Y anshui Jung (“Jung”) appeal s from his convictions of mandaughter, attempted murder,
aggravated assault, and related weapons possession specid dlegations. The jury found Jung not guilty of
murder by reason of insanity, but guilty of mandaughter as alesser included offense of murder. On apped,
Jung argues, inter alia, that (1) thetriad court erred in faling to ingtruct the jury to not consider any lesser
included offenseif they found Jung not guilty by reason of insanity on the greeter offense; (2) the tria court
erred infaling sua sponteto give an ingruction on diminished capacity; (3) his convictions for the lesser
included offenses cannot stand because they were beyond the statute of limitations period; and (4) his
sentence violated the Double Jeopardy Clause. We find that the jury’ s determination that Jung was not
guilty by reason of insanity on the murder charge precluded a conviction on the lesser included offense
(“L10”) and therefore reverse the mand aughter conviction. Further, wefind merit in Jung's argument thet
thetrid court erred in failing to give an ingruction, sua sponte, on diminished capacity, and we therefore

reverse and remand for anew trid on dl other charges for which he was convicted.

l.
[2] The following evidence was adduced &t trid. On or about June 24, 1996, Jung had an argument
with De Fa Zhang (“Zhang”), a co-worker and friend, with whom he worked at a vegetable farm in

Tdofofo. During the course of the argument, a fight ensued and Zhang was struck with a knife and



People v. Jung, Opinion Page 3 of 32

subsequently died from hisinjuries. After the attack on Zhang, Jung proceeded to a store located in East
Agana. At the store, he confronted hisemployer, Xin-Tang Dong (* Dong”), and struck Dongwiththe knife,
Dong survived the attack. Jung ran to a nearby service station and told the employeesto cal the police so
they could come and shoot him. Jung was subsequently arrested.

[3] On June 27, 1996, the grand jury returned an indictment charging Jung with Murder asto Zhang
(AsaFirs Degree Felony) withthe Specia Allegationof the Possessionand Use of a Deadly Weapon in
the Commisson of a Fdony; Aggravated Assallt as to Dong (As a Second Degree Feony); ad
Attempted Murder asto Dong (As aFirst Degree Felony) with the Specid Allegation. On July 2, 1996,
Jung pleaded not guilty by reason of insanity.

[4] On September 4, 1996, Dr. James Kiffer (hereinafter “Dr. Kiffer”), aClinical Psychologigt, filed
aforensc evauation of Jung with the court. See Appellant’s Excerpt of Record at pp. 3-12 (Forensic
Evduation). Dr. Kiffer concluded that Jung did not appear to be competent to stand trid. According to
Dr. Kiffer, Jung did not understand the judicia system and more than likely could not assist his counsdl.
Jung, however, could communicate withhis counsel through atrandator. Dr. Kiffer noted that Jungwould
be able to follow the evidenceinthe case but probably could not make strategic decisonsin his defense.
The evauation further found that Jung suffered from mgjor depression at the time of the aleged conduct
and that this depression* affected his capacity to know and understand what hewasdoingto somedegree.”
Appdlant’s Excerptsof Record at p. 11. However, the evduation aso found that Jung knew that injuring
another party would be wrong but that he had judtified his actions because the victims were not living up

to their portion of a contract and were berating him. |d. Additiondly, Dr. Kiffer, recommended that if the
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court found that Jung was incompetent, a different menta health professond should evaluate Jung at the
appropriate time. 1d.

[5] Three years later, on June 23, 1999, the tria judge ordered the parties to submit a status
memorandum of the case. On August 5, 1999, the court ordered a psychiatric examination to be made by
Dr. Joan Gill (hereinafter “Dr. Gill"), a psychiatrist. Her report was filed on September 10, 1999, and
concluded that, in her opinion, Jung was competent to stand trid, assst his counsd, follow the evidence,
participate in his defense and to be sentenced. Appdlant’s Excerpts of Record at p. 15. Dr. Gill further
dtated that Jung was suffering from a severe magjor depresson and an acute stress disorder at the time of
the dleged conduct, and that he was acting out his emotiona and menta illness, and that he had lacked
subgtantial capacity to know or understand what he was doing. 1d. at pp. 15-16.

[6]  Trid commenced on November 22, 1999 and concluded on December 9, 1999, when the jury
returned guilty verdicts as follows: (1) Mandaughter, as afirst degreefelony and alesser included offense
of Murder (victim Zhang) and the Specid Allegation; (2) Aggravated Assault, as a second degree felony
(victim Dong); (3) Aggravated Assaullt, as athird degree felony and alesser included offense of Aggravated
Assault as a second degree felony (vicim Dong); (4) Assault, as a misdemeanor and a lesser included
offense of Aggravated Assault asthird degree felony (victim Dong); and (4) Attempted Murder as afirgt
degree felony (victim Dong) and the Specia Allegation. On December 16, 1999, Jung filed motions for an
acquitta and a new trid. The court, after hearing arguments, reversed the convictions of Aggravated
Assault, as a third degree fdony (vicim Dong), and of Assault, as a misdemeanor (victim Dong).

Appdlant’s Excerpts of Record at pp. 17-30 (Decision and Order, Jan. 18, 2000). The Jury acquitted
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Jdung of Murder, as afirst degree fdony (victim Zhang) by reason of insanity.

[71  Judgment was filed on March 9, 2000, nunc pro tunc to March 8, 2000. Jung filed atimdy

Notice of Appedl.

.
[8] This court has jurisdiction over afind judgment pursuant to Title 7 of the Guam Code Annotated,

sections 3107 and 3108 (1994).

[1.
[9] Jung was ultimately convicted and sentenced on three charges. Mandaughter of victim Zhang;
Attempted Murder and the Specia Allegationof victim Dong; and Aggravated Assault, asasecond degree
fdony, of vicim Dong. Jung presents arguments supporting areversa asto al charges. Asset forth below,

we reverse the Mandaughter conviction, and reverse and remand the remaining charges for anew trid.

A. Statute of Limitations

1. Standard of Review
[10] Jung chalenges his convictions on Statute of limitetions grounds. The gpplication of a particular
datute of limitationsis aquestionof law reviewed de novo. United States v. Manning, 56 F. 3d 1188,

1195 (9th Cir. 1995).
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2. Analysis

[11] Insupport of hisargument, Jung relieson C. C. Marvel, Conviction of Lesser Offense Against
Which Satute of Limitations Has Run, Where Statute Has Not Run Against Offense With Which
Defendant isCharged, 47 A.L.R.2d 887, § 3 (1956), whichstates the rule that “onecannot beconvicted
of alesser offense uponaprosecutionfor a greater offense which includes the lesser offense, commenced
after the statute of limitations has run on the lesser offense.” Further, Jung argues that the statute of
limitationsis jurisdictiona and that he has not waived that defense.

[12] Thereevant limitations statutes provide that “[a] prosecution for murder may be commenced at
anytime.” Tile 8 GCA 8§ 10.10 (1993). Further, while “[a] prosecution of murder shdl have no statute of
limitation; . . . . [a] prosecution for any other felony shal be commenced within three (3) years after it is
committed.” Title 8 GCA § 10.20(a),(c) (1993). “A prosecution for any offensewhichisnot afdony shdl
be commenced within (1) year after it is committed.” Title 8 GCA § 10.30 (1993).

[13] Inthis case, the events upon which Jung was charged with Murder, Attempted Murder and
Aggravated Assault occurred on or about June 24, 1996. See Appdlant’ s Excerpts of Record at pp. 1-2
(Indictment, June 27, 1996). Jung was indicted by the Grand Jury on or about June 27, 1996. Id. As
indicated above, Jung was convicted of Mandaughter, as afirst degree felony and as a lesser included
offense of Murder, Aggravated Assault, as a third degree feony and as a lesser included offense of
Aggravated Assault as a second degree felony, and Assault, as a misdemeanor and as a lesser included
offense of Assault as a third degree felony. The gpplicable statute of limitationsis three years for the two

felonies and one year for the misdemeanor. See 8 GCA 88 10.20(c) and 10.30 (1993).
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[14] Jungcited several Cdiforniacasesfor the propositionthat the statute of limitations is ajurisdictional
bar, that is, that the court may not entertain a time-barred prosecution of a defendant convicted of an
offensecharged after the statute of limitations has run absent an express waiver by the defendant. Seee.q.,
People v. Williams 21 Cdl. 4th335, 87 Cd. Rptr 2d 412 (1999). Although Jung acknowledges that the
iSsue, withrespect to atime-barred lesser offense whenthe grester offenseis not time-barred, had not been
addressed, he cites and criticizes the holding of Peoplev. Sanfill, 76 Cal. App. 4th 1137, 90 Cal. Rptr.
2d 885 (Ct. App. 1999). Sanfill hdd that “a defendant forfeits the right to complain on appeal of
convictionof atime-barred lesser included offense where the charged offensewas not time-barred and the
defendant ether requested or acquiesced in the giving of indructions on the lesser offense” Sanfill, 76
Cal. App.4th at 1150, 90 Cal. Rptr. 2d at 895.
[15] Jung's arguments are misplaced. Firgt, Jung improperly relies on the Marvel annotation, cited at
47 A.L.R.2d 887. The subject of the annotation is limited inscopeto “whether, upon an indictment for a
larger crime at atime beyond the period of statutory limitation upon a lesser arime whose dements are
included within the larger crime, the accused may be convicted of the lesser offense” Marvd, supra, at
§1. Thus, thefactua premiseof theannotation isdistinguished from theingtant case wherein the indictment
wasreturnedwithinthe statute of limitations for dl the L I Osthat Jung was convicted. Infact, theannotation
cited by Jung noted that

[w]here a person isindicted for agreater offense thanthat for which he is convicted, and

the indictment is returned within the statutory period gpplicable to a prosecution for the

smdler offense, the indictment operates to sugpend the statute, and a conviction may be

had for the smaller offense after the statutory period has elapsed. This propostion is
represented in a separate annotation.



People v. Jung, Opinion Page 8 of 32

Id. (footnote omitted). Moreover, the annotation Jung cites refers to the Situation where “no prosecution
of any sort has been initiated within the period of limitation applicable to the lesser offense” 1d.

[16] Second, the Cdiforniacasescited by Jung are factudly distinct in the same way as the annotation
referenced above. In Peoplev. Williams the defendant was charged by informationwith perjury on April
7, 1995. Williams 21 Cal. 4th at 338, 87 Cal. Rptr. 2d at 413. The perjury dlegedly occurred on or
about February 10, 1992. 1d. On itsface, the information was defective because the offense was time-
barred. The issue on appeal was whether the statute of limitations in a crimind case was an afirmaive
defense which was forfeited if not raised beforeor duringtrid. 1d. 21 Cd. 4th at 339, 87 Cal. Rptr. 2d at
414. The Cdifornia Supreme Court, after areview of previous Cdifornia precedent, held that “when the
charging document indicates on its face that the action is time-barred, a person convicted of a charged
offense may raise the Satute of limitations at any time” 1d. 21 C4d. 4th & 341, 87 C4d. Rpir. 2d & 415.

[17]  Further, in Cowan v. Superior Court, 14 Cal. 4th 367, 58 Cal. Rptr. 2d 458 (1996), the
defendant was charged with the commission of three murders that had occurred in 1984, ten years after
the fact. Cowan attempted, by plea agreement, to plead guilty to voluntary mandaughter in exchange for
a lesser sentence. The Cdifornia Supreme Court observed that there was no limitations period for
prosecuting a murder; however, a prosecution for voluntary mandaughter must have been commenced
within Sx years after commissonof the offense. Cowan, 14 Cdl. 4that 370-371, 58 Cd. Rptr. 2d at 459.
The six year statue of limitations had long since expired by the time the complaint for murder wasfiled. 1d.
at 371. The issue was whether the defendant could waive the statute of limitations and plead guilty to

voluntary mandaughter to avoid prosecutionfor the more serious charges. 1d. Although acknowledging the
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long line of Cdifornia cases that held that a defendant may assert the statute of limitations at any time, the
court found that a defendant, such as Cowan, should be able to waive the Satute of limitations and plead
to atime-barred lesser offense but only if it is for his benefit, and he expresdy waives the right to assert the
datute of limitations after being properly informed. 1d. 14 Cd. 4th at 372-373, 58 Cdl. Rpir. 2d at 461

[18] Fndly, Jungoffersthe case of People v. Sanfill, wherein the defendant was charged withfelony
embezzlement and tried by jury, but was found guilty of the misdemeanor equivalent, as alesser offense.
Sanfill, 76 Cal. App. 4th at 1139, 90 Cal. Rptr. 2d at 887. The Cdifornia court of gpped held that a
defendant forfeits the right to complain on apped of aconvictionof atime-barred lesser included offense
where the charged offense was not time-barred and the defendant either requested or acquiesced in the
giving of ingructions on the lesser offense. Id. 76 Cd. App. 4th at 1150, 90 Cal. Rptr. 2d at 895. The
court purportedly took up the invitation of the Cdifornia Supreme Court to address the issue of whether
forfeiture should result in the Stuation where a conviction of atime-barred lesser offense occurs when the
charged offense is not time-barred. Id. at 1146, 90 Cal. Rptr. 2d at 892. The court reasoned that the rule
it announced would remove the incentive for gamesmanship on the part of a defendant, prevent surprise
and prejudiceto the prosecution, alow the opportunity toamend pleadingsto rectify those Stuations where
talling provisons might apply to the lesser offense, and removethe need for reversal and retrial onthat issue
which may prejudice both parties. Id. 76 Cal. App. 4th at 1148-1149, 90 Cal. Rptr. 2d at 894. The
foregoing concerns were balanced with the adverse effects of aforfeture rule that “could trap an unwary
defendant who (1) did not know of the limitations bar, (2) was not apprised of it by trid counsd, and

(3)would not have wanted a lesser included offense ingtruction had he known.” Id.
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[19] The prosecution of Jung, unlikethe prosecutions inWilliams Cowan, and Stanfill, was upon an
indictment charging Jung with the grester offense, murder, for whichtherewas no statute of limitations but
which had additionally been returned within each of the respective LIOs limitations periods. The
Government seizes on this factua distinction and cite two cases in support of its position that Jung’s
convictions remainvaid. Namdly, that the statute of limitations for the L1O wastolled by virtue of the fact
that the indictment for the greater offense occurred within the statute of limitations of the respective L10s.
See Satev. Diskin, 1883 WL 8357 at *4 (La. 1883) (holding that anindictment for murder, if filed within
ayear of after the commisson of the offense, interrupts the limitations period for mandaughter); Howard
v. State, 385 So. 2d 739, 740 (Fla. Dist. Ct. App. 1980). Additiondly, the Government citesto Inre
McCartney, 64 Cal. 2d 830, 51 Cal. Rptr. 894 (1966), where a defendant was charged via information
with murder approximately one month after the commisson of the offense. The defendant there was
convicted of second degree murder, but her conviction was overturned on appedl. Id. 64 Cdl. 2d at 831,
51 Cal. Rptr. at 895. Onretrid, she was convicted of voluntary mandaughter, but this convictionwas also
reversed. Id. Defendant’ sthird trial was set to proceed when she moved that the information be dismissed
because her conviction of mandaughter was an acquitta of the charged murder and that the informetion
could not be amended to charge mandaughter because the limitations period for mandaughter had run. 1d.
The California Supreme Court rejected her argument on the issue. Id. It held that if the information
charging murder had been filed after the three year statute of limitations for mandaughter then the statute
would have barred a conviction of mandaughter. Id. at 832 (citations omitted). However, because the

information was filed before the limitations period for mandaughter, the court held that a conviction was
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not barred. Id.

[20] Jung's walver argument is inappropriate in the present circumstances because the issue is not
whether Jung waived the limitations defense; but rather, whether the indictment for the greater offenses
occurred before the limitations period for the lesser offenses expired. Anindictment onthegrester offense
aso charges dl lesser offenses necessarily included in the greater offense. Cf. McCartney, 64 Cal. 2d at
831, 51 Cd. Rptr. at 895 (citations omitted); seealso Title 8 GCA 8§ 105.58 (1993). Here, theindictment
againg Jung was returned by the Grand Jury within, at most, three days after the events occurred.

Therefore, thisfirst ground for rdlief lacks merit.

B. Denial of Motion for Acquittal
1. Standard of Review

[21] Jungarguesthat thetrid court erred indenying hisMotionfor Acquittal onthe ground that the court
failed to indruct the jury that afinding of not guilty by reason of insanity on the murder charge precludes
review of the lesser included offense of mandaughter. We agree. Review of the trid court’s ruling on a
motion for judgment of acquittal isde novo. People v. Quinata, 1999 Guam 6, 9. In conducting this
review, courts apply the same test whichis used to chalenge the sufficiency of the evidence. I1d. Thus, the
court reviewsthe evidence presented againgt Jung inalight most favorable to the Government to determine
whether “any rationd trier of fact could have found the essential e ementsof the arime beyond areasonable
doubt.” 1d. (citations omitted). Jung has articulated the issue as whether the tria court erred in faling to

indruct the jury that averdict of not guilty by reason of insanity onthe greater offense of Murder precludes
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consderation of the lesser included offenses. Thus, the issue involvesthe trid court’s formulation of jury
ingructions, which is reviewed for an abuse of discretion. See e.g. United Sates v. Chastain, 84 F.3d
321, 323 (9th Cir. 1996). However, whether atria court’ singructions adequately covered a defendant’s
proffered defenseisreviewed de novo. 1d. Additiondly, when thereisno objectionto the jury indructions
a thetime of trid, an gppelate court will review only for plain error. People v. Perez, 1999 Guam 2,
21; see also Title 8 GCA § 130.50(b) (1993). Plain error is highly pregjudicid error affecting substantial
rights. Perez, 1999 Guam 2. Such error will be found only where necessary to prevent a miscarriage of
justice or to maintain the integrity of the judicid process. Id.

2. Analysis
[22] Jung seeksto escape thejury’s verdict on the mandaughter charge because of his acquittal onthe
murder charge and the trid court’s error in indructing the jury as to the effect of the insanity defense.
Guam'’s codification of the affirmative defense of insanity provides:

A personisnot crimindly respongible for conduct if at the time of such conduct, asaresult

of mentd illness, disease or defect, he lacked substantial capacity to know or understand

what he was doing, or to know or understand that his conduct waswrongful, or to control

his actions.
Title 9 GCA § 7.16 (1994).
[23] A personwhoiscrimindly insaneisexcused from crimina responghility for his actions because,
due to menta disease or defect, he lacks the substantia capacity to distinguish right from wrong with

respect to the act or to adhere to the right or refrain from the wrong. Under the insanity statute, if a

defendant is acquitted by reason of insanity for an offense, heisexcused and bearsno crimind responsbility
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for hisconduct. Seeid. Lesser included offenses stem from the same conduct upon which the charge on
the greater offense is based. See Title 8 GCA § 105.58 (1994)*. If the conduct forming the greater
offense is completely excused, a conviction on a lesser included offense is necessarily precluded. See
Ayrado v. State, 431 So.2d 320, 321 (Fla. Dist. Ct. App. 1983) (holding that a guilty verdict asto the
lesser offense mugt be overturned because it was totdly incong stent withthe finding that the defendant was
not crimindly responsible for the greater offense by reason of insanity); see also Biglow v. State, 683
$0.2d 176, 176-77 (Fla. Ct. App. 1996) (“Wherea defendant is charged withunlawful display of afirearm
during the commission of a fdony and found not guilty by reason of insanity of the underlying felony, a
conviction for display of the firearm cannot stand and an acquittal must be entered.”) (citations omitted).
Thus, when Jung was found not guilty by reason of insanity onthe greater offense of murder, the jury should

have beeningtructed that they could not consider the lesser included offenses. This conclusionis buttressed

! That section provides:

Guilt of Included Offense Permitted: Defined.

(@) The jury, or the judge if a jury trial is waived, may find the defendant guilty of any offense, the commission
of which isincluded in that with which he is charged.

(b) An offense isincluded under Subsection (a) when:

(1) It is established by proof of the same or less than all the facts required to establish the commission of the
offense charged;

(2) It consists of an attempt or solicitation to commit the offense charged or to commit an offense otherwise
included therein; or

(3) It differs from the offense charged only in the respect that a less serious injury or risk of injury to the same
person, property or public interest or alesser kind of culpability suffices to establish its commission.

8 GCA §105.58.
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by the existence of provisons of the Crimina and Correctiona Code which mandate that upon acquittal
of adefendant for the reason of insanity the tria court has certain responsibilitiesinduding the determination
of whether commitment is warranted or the court ordersthe defendant discharged fromcustody. See Title
9 GCA 887.28, 7.31 and 7.34 (1994).

[24] However, our holding with respect to the L10O conviction of mandaughter has no bearing on the
convictions of Attempted Murder and Aggravated Assault of victim Dong. InStatev. Brown, 465 N.E.2d
889 (Ohio 1984), the defendant wasindicted on three counts of rape, one count of gross sexua impogtion,
one count of kidnapping and one count of robbery. Id. a 890. At tria, the defendant raised the defense
of insanity. The jury found himnot guilty by reason of insanity asto two counts of rgpe and guilty astothe
remaining counts in the indictment. 1d. at 891. The Supreme Court of Ohio affirmed. 1d. at 892. Thecourt
held that there was testimony that the defendant could fade in and out of insanity and that the jury could
therefore have properly found that the defendant met his burden of proof on the insanity issue as to two
rape charges and that guilty verdicts are not necessarily inconsstent or contradictory. 1d.

[25] Similarly, thejury in this case had been indtructed asfollows: “ Separate consideration on multiple
counts. A separate crimeis charged in each count. Y ou must decide each count separately. Y our verdict
on one count should not control your verdict on any other count.” Transcript, vol. VII(B) of VIII, p. 40
(Clogng Jury ingructions, Dec. 6, 1999). By contrast, the ingtructions for the conviction of lesser included
offensesgenerdly provided that if the jury was not satisfied beyond areasonable doubt that the defendant
isquilty of the crime charged then the jury may nevertheless convict the defendant of any lesser crime, if

the jury was convinced beyond a reasonable doubt that the defendant was guilty of suchlesser crime. See
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Transcript, vol. VII(B) of VIII, pp. 38-40 (Closing Jury Instructions, Dec. 6, 1999).

[26] Thus dmilarto thefactsin Brown, Jung was acquitted onacharge by reason of insanity but found
guilty asto other countsinthe indictment. Because the jury could have found Jung to be insane onthe count
of murder and itsL10 of vicim Zhang, and not insane onthe counts of Attempted Murder and Aggravated
Assault of victim Dong, there was nothing inconsistent or contradictory about the jury’s verdict on the
separate counts.

[27] However, as discussed below, because the tria court failed to instruct the jury on the defense of

diminished capacity, wereversefor anew trid onthe Attempted Murder and Aggravated Assault charges.

C. Failureto give Diminished Capacity | nstruction

1. Standard of Review
[28] Jung argues that thetrid court erred in falling to indruct the jury, sua sponte, on the defense of
diminished capacity. Jung did not object to the jury ingtructions at the time of trid. When there is no
objection to the jury ingructions & the time of trid, an gppellate court will review only for plain error.
People v. Perez, 1999 Guam 2, 1 21; see also 8 GCA § 130.50(b) (1993).2 Plan error is highly
prgudicid error afecting substantid rights. 1d. (citations omitted). Such error will be found only where

necessary to prevent amiscarriage of justice or to maintain the integrity of the judicia process. Id.

2Plain errors or defects affecting substantial rights may be noticed athough they were not brought to the
attention of the court. Title 8 GCA § 130.50(b) (1993).
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2. Diminished Capacity

[29] Jung arguesthat there was evidence to support his assertion that he was suffering from amental
disease or defect and that, evenif it was not enough to prove insanity asto dl countsof the indictment, the
jury should have beeninstructed on diminished capacity. Specifically, the jury should have been informed
that the evidence could have been used to negate the mentdl state ement, the mens rea, required for
conviction of the offenses for which he was charged and convicted. The Government argues that the
defense of diminished capacity is gpplicable only to specific intent crimes and that the offenses Jung was
convicted of weregenerd intent crimes. We agreewith Jung and thereforefind that anew trid iswarranted
on the Attempted Murder and Aggravated Assault charges.

[30] Generaly, the doctrine of diminished capacity® dlows acrimina defendant to introduce evidence
of amentd disease, defect or abnormadity during trid to showthat the defendant, dthough legdly sane, was
not capable of forming the necessary menta state required of the crime for which he is charged. Jennifer
Kunk Compton, Note, Expert Witness Testimony and the Diminished Capacity Defense, 20 Am. J.
TRIAL ADvoc. 381, 382 (Winter 1996-1997). “The jury uses the evidence to consder if the defendant’s
abnormadlity prevented him from having the specific mentd sate of the crime charged.” 1d.

[31] Diminished capecity is aconcept separate and distinct from the defense of insanity. A successful
insanity defense result isafinding of not guilty by reason of insanity and usudly the subsequent commitment

of the defendant. WAYNE R. LAFAVE & AusTIN W. ScoTT, JR., SUBSTANTIVE CRIMINAL Law 8 4.7

3The concept of the use of menta abnormality evidence has been called “diminished capacity” or “diminished
responsibility” or “partial responsibility”. See Rhode Island v. Doyon, 416 A.2d 130, 134 (R.l. 1980). For purposes of the
present discussion, we will use what appears to be the most prevalent term, “diminished capacity”.
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(1986); see e.g., Title 9 GCA §7.34 (1994) (outline of the procedureto follow after an acquittal because
of menta disease or defect). Diminished capacity, however, does not smilarly absolve a defendant from
crimind responghility. It is only used to show that the defendant, athough legaly sane, was not capable
of forming the necessary mentd state required of the crime for which heis charged. LAFAVE & ScoTT,
supra, a 8 4.7; see also United States v. Pohlot, 827 F.2d 889, 897 (3d Cir. 1987) (noting that
diminished capacity does not provide any groundsfor acquittal not providedinthe definition of the offense).
As such, rather than completely absolving the defendant of crimind responsibility, diminished capacity is
often used to reduce the defendant’ squilt to alesser offense. Statev. Sessions, 645 P.2d 643, 644 (Utah
1982)(holding that “ unlikethe insanity defense, diminished capacity isnot acompl etedefense; inmost cases
it reduces a defendant’ s guilt to alesser included offense which requires only a generd intent”).

[32] [Ingenerd, Americanjurisdictionstake one of four viewsof permitting or disalowing the diminished
capacity defense. Compton, supra, at 387-88.

[33] The myority view dlows the admisson of any evidence of a menta abnormality to negate the
essentia dement of state of mind of the offense charged. Id. at 388-89. It essentidly is nothing more than
arecognitionthat relevant evidenceisadmissible. Id. (ctingMobpeL PeNaL CopEe §4.02(1) (1980)). This
view recognizes that, because a defendant must possess a certain state of mind in order to be convicted
of that crime, any evidence showing the absence of that state of mind is rdevant and thus admissble to
negatethat dement. 1d.; seealso United States v. Pohlot, 827 F.2d 889 (3d Cir. 1987) (illustrating the

grict mens rea approach).
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[34] The Government arguesin favor of the second view. This view, adopted in some jurisdictions,
alows the admission of evidence of a mental abnormdity but only to negate a specific intent dement of the
offensecharged. Compton, supra, at 391. Inother words, the evidenceisadmissble; however, it islimited
tospecific intent offenses. The leading case for thisview isUnited Satesv. Brawner, 471 F.2d 969 (D.C.
Cir. 1972), superceded by statute as stated in Shannon v. United States, 512 U.S. 573, 114 S.Ct.
2419 (1994). According to Brawner:

expert tesimony as to a defendant’s abnorma mental condition may be received and

considered, as tending to show, in a responsible way, that defendant did not have the

specific menta staterequiredfor a particular crime or degree of crime -eventhough he was

aware that his act was wrongful and was able to contral it, and hence was not entitled to

complete exoneration.
Brawner, 471 F.2d at 998. One rationale advanced for the limitation of the doctrine to specific intent
crimeswas articulated by the Supreme Court of Alaskainthecase of Mill. v. State, 585 P.2d 546 (Alaska
1978). TheMill court pointed out that Alaska s statute on the defense of insanity provided that “a person
cannot be held respongible for his crimind conduct if a the time of the conduct, he lacks the substantial
capacity either to appreciate the wrongfulness of his conduct or to conformhis conduct to the requirements
of thelaw.” Mill, 585 P.2d at 550 (citation omitted). It reasoned that:

[i]f the doctrine of diminished capacity were available to show the defendant’s lack of

ability to form a generd intent to perform a prohibited act, it would be functionaly

indiginguishable from the defense of mental disease or defect and would serve only to

lessen the degree of mentd incapacity necessary to congtitute a complete “insanity”

defense. The defendant would no longer have to prove that he was substantially incgpable

of making choices or conforming hisactionsto law. He would need only prove that his

mental capacity had been in some lesser way diminished.

Id. at 550-51.



People v. Jung, Opinion Page 19 of 32

[35] Thethird view of diminished capacity, adopted in ahandful of jurisdictions, alows the admisson
of evidence of menta abnormality only in homicide cases to negate mdiceor premeditationasrequired as
an ement of the offense of homicide. Compton, supra, at 392-93.

[36] A fourth view, espoused by afew jurisdictions, holdsthat any evidence of menta abnormality that
cannot show the defendant waslegdly insane isinadmissible. Compton, supra, at 394-95. An example of
thisapproachisfound in Alabama. See Barnett v. State, 540 So. 2d 810 (Ala. Crim. App. 1988). There
the court observed that Alabama had adopted the criterion for insanity as contained in the Mode Pend
Code section 4.01 but that it did not adopt the accompanying diminished capacity provision, section
4.02(1). Id. at 812. Therefore, under the approach adopted by Alabama, “a defendant must either
establish his insanity as a complete defense to or excuse for the crime, or he must be held to full
responsibility for the crime charged.” Id. (citation omitted).

3. Guam Codification

[37] Guam has adopted the Model Penal Code's articulation of the doctrine of diminished capacity.
That principle is contained in 9 GCA 8§ 7.19 which provides. “Evidence that the defendant suffered from
mental illness, diseaseor defect is admissble whenever it isrdevant to prove the defendant’ s state of mind.”
Title 9 GCA §7.19 (1994). Unlike the insanity defense, see 9 GCA 88§ 7.16, 7.22, diminished capacity
as codified by 9 GCA 8§ 7.19 is not an affirmative defense that justifies or excuses conduct otherwise
crimind; but rather servesto negate the mensrea dement of the crime charged. It permits the introduction
of evidence which is rdlevant to the question of whether the prosecution has proven the required mental

state beyond a reasonable doubt.
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[38] Initidly, we recognize that because Guam's legidature adopted both the insanity defense and
diminished capacity provisons of the Modd Pena Code, the legidature did not intend to limit the use of
evidence of mentd illness, disease or defect to proving legd insanity. Wethereforere ect the rule inthose
juridictions such as Alabama that do not recognize the doctrine of diminished capacity and limit the use
of evidence of menta abnormadlity to proving that the defendant was insane.
[39] Furthermore, we agree with the mgority view and are convinced that abetter use of the doctrine
isto permit the admission of evidence to negate the mens rea eement of the offense charged, whether or
not a general or specific intent offense is involved. See Hender shott v. People, 653 P.2d at 391-92
(holding that diminished capacity applies evento crimeswithmental statesof “knowingly” and “recklesdy”);
Sate v. Abbott, 622 A.2d 723 (Me. 1993) (“intentiondly” or “knowingly”); State v. Smith, 960 P.2d
877 (Or. App. 1998) (applying diminished capacity to crime committed “knowingly”); Statev. Burge, 487
A.2d 532 (Conn. 1985) (gpplying diminished capacity to crime committed “recklesdy”); but see Statev.
Baker, 691 P.2d 1166 (Haw. 1984) (holdingthat diminished capacity isingpplicable to genera intent crime
committed*“recklesdy”); United Statesv. Martinez, 49 F.3d 1398 (SthCir. 1995) (superceded by statute
asindicated in United States v. Randolph, 93 F.3d 656, 661-662 (Sth Cir. 1996)).
[40] Theview that the diminished capacity defense should be limited to specific intent crimes has been
criticized in that,

it ssems inconsgtent to limit menta abnormality evidence to spedfic intent crimes, while

acknowledging thereare other states of mind that may be required as eements of a crime.

When a court limits the use of such menta abnormélity evidence to negate specific intents,

the defendant is, likewise, not alowed to use evidence to negate genera intent. Thus, a
problem arises when other states of mind make up the elements of a crime, and a
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defendant is allowed to present evidence to show the absence of the required state of

mind, but unable to use mentd abnormality evidenceto negate generd intent aswell. The

courts have given no logical answer to this dichotomy.
Compton, supra, at 392 (footnotes omitted).
[41] InHendershott v. People, 653 P.2d 385 (Colo. 1982), the Supreme Court of Colorado rejected
the rule that the evidence of diminished capacity is limited to specific intent crimes. The issue was whether
adefendant may offer menta impairment evidence to contest the culpability eement for nonspecific intent
crimes. In Hendershott, the trid court precluded the defendant’s introduction of evidence of menta
impairment to negate the requisite culpability for the crime charged againgt him, to wit, an offense whose
mental states were knowingly and recklesdy. 1d. at 388. The appellate court reversed the defendant’s
conviction. Id. Thecourt held that “reliable and relevant evidence of mental impairment isadmissble, upon
proper foundation, to negate the culpability element of the crimind charge” 1d. at 394. The court stated
that its holding was consistent with the Model Penad Code's provison regarding admissibility of such
evidence. Id. at n.6. The court further reasoned that an accused is entitled to the presumption of innocence
ondl dementsof acharge and is protected from convictionunlessthe prosecution establishesthe requisite
mens rea by proof beyond a reasonable doubt. Id. at 393. The court observed that preventing the
defendant from introducing such evidence leavesthe jury with only the single evidentiary consderation of
whether the prosecution has met its burden of proof and resultsin a de facto presumption which clashes
with the presumption of innocence. Id. Smilarly, concerns with respect to the congtitutional standard of

proof areimplicated inthat “[d]enying the defendant any opportunity to controvert the prosecution’ scase

by rdlidble and rdevant evidence of mental imparment, inadditionto cutting againgt our traditional concept
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of the adversary system, downgrades the prosecution’ s burden to something less than that mandated by
due process of law.” 1d.

[42] Weagreethat the condtitutional burden of proof imposed uponthe prosecutionasto each dement
of an offense, most especidly the mentd state, should not be circumvented or otherwise diminished by
precluding the admission of reliable evidence to counteract the government’ s proof of theissue. Seeid,;
see also Pohlot, 827 F.2d at 900-901 (noting the congtitutional concerns of barring mental abnormélity
evidenceon theissue of mensrea). Therefore, weinterpret the diminished capacity satute asalowing the
admission of evidence of mentd illness, disease or defect to negate the mens rea dement of the crime
charged, whether or not it is a specific or generd intent crime.

[43] Further, the limitation on the use of evidence of mental abnormality to homicide cases is highly
controversa and suffers from the same difficulty judtifying the limitation in pecific intent crimes outlined
above. Compton, supra, at 393. We therefore rgect the view that allows the admission of evidence of
menta abnormdity only inhomicide cases to negate maice or premeditation as required as an eement of
the offense of homicide.

[44] Our adoption of the mgority view, and consequent regjection of the other three views of the
diminished capacity defense, isfurther supported by a plain reading of the diminished capacity statute. The
language of the statute does not limit itsapplicationto specific intent offenses or homicide prosecutions, see
9 GCA §7.19, and the existence of the diminished capacity statute revedls the legidative intent that

evidence of menta abnormality should not be limited to proving legd insanity.
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[45] The issue then becomes whether an ingtruction to the jury should be given on the use of the
evidence of mental abnormdlity, disease or defect as it pertains to the invocation of diminished capacity.
Thereisagplit of authority in those jurisdictions thet have recognized the doctrine of diminished capacity.
See LAFAVE & ScoTT, supra, a 8§ 4.7 n.2.1 (Treatise Pocket Part 2001). For example, the Kansas
Supreme Court hasheld that atria court isnot required to give aningtructionon diminished capacity. State
v. Maas, 744 P.2d 1222, 1227 (Kan. 1987) (citing State v. Jackson, 714 p.2d 1368 (Kan. 1986)). In
that case, the defendant was convicted of aggravated kidnapping, rape, aggravated assaullt, terrorigtic threst
and crimind trespass. The defendant asserted hisintent to rely onthe defense of insanity and thus the issues
in dispute were whether the defendant was insane at the time of the offenses and whether his mental
conditionwas of suchanatureasto prevent mfrom having the specific intent necessary to commit certain
offenses. Id. at 1223. InKansas, the doctrine of diminished capacity is applicableto specific intent crimes.
Id. at 1227. The defendant raised the issue that it was error for the tria court to refuseto give aningruction
on diminished capacity because four of the charges againgt him were specific intent crimes. The Kansas
Supreme Court rejected the argument rlying on prior case law holding thet the tria court was not required
to gve aspecific ingruction. 1d. The court found that the jury was adequately provided with the law when
thetria court gave the insanity ingtruction but rejected the defendant’ s diminished capacity ingtruction, and
they were ingructed on al the lesser include offenses involved in the specific intent crimes. 1d.

[46] We note, however, that athough the court in Maas found that a specific ingtruction on diminished
capacity was not necessary, a mgority of the court was of the opinionthat “it would be better practice for

the trid court to gve an ingruction on diminished capacity where such an ingruction is reasonably
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necessary toinformthe jury of the effect of a defendant’ s diminished capacity on the spedific intent required
for the crime charged.” |d.; see also Satev. Phipps, 883 S.W.2d 138 (Tenn. Crim. App. 1994)%, rev'd
after remand by 959 SW.2d 538 (Tenn. 1997). An example of such instruction reads:
Diminished menta capacity of the defendant not amounting to insanity is not acomplete
defense to a crimind charge, but when a particular intent or other state of mind is a
necessary dement of the offense charged, diminished menta capacity may be taken into
congderation in determining whether the accused was capable of forming the necessary
gpecific intent or state of mind.
Maas, 744 P.2d at 1227-1228.
[47] By contrast, other jurisdictions mandate a specific instructionondiminishedcapacity. Forexample,
inNew Jersey, thetrid judge is obliged to ingtruct the jury to consider relevant evidence tending to show
that the defendant did not havethe requisite state of mind to commit the offense charged. Statev. Johnson,
706 A.2d 1160, 1175 (N.J. Super. Ct. App. Div. 1998). An example of achargetothejury ontheissue
of diminished capacity reads. “Now, as to certain counts, evidence has been produced aleging that
defendant suffered from a mental disease or defect. You may consider that evidence in determining
whether or not the State has proven beyond a reasonable doubt the mental states required for those
counts.” Id. at 1175. Thetrid court re-iterated those instructions at times to ensure proper context. 1d.;
cf. Barrett v. State, 772 P.2d 559, 564-565 (Alaska 1989).

I

I

4 In that case, the court held that “[w]hile nothing in Tennessee law requires that the trial court instruct the jury
that expert testimony may be considered in determining whether the appropriate mental state exists, a trial judge must
not issue instructions that will have the probable effect of excluding relevant, probative, and admissible evidence from
jury consideration on the element of intent.” See Phipps, 883 S\W.2d at 152.
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[48] Wethink that the better practice in appropriate cases warranted by the facts would be a specific
indruction to the jury that it may congder evidence of the defendant’s mentd illness, disease or defect on
the issue of whether the prosecution’s burden of proof beyond a reasonable doubt of each and every
element of the charge againgt him.®
4. Plain Error Analysis

[49] Wenow turn to the application of the above discussion to the facts of theindtant case. Firdt, it is
not disputed that the evidence proffered by the defendant on his menta abnormdity was admitted. The
evidence was admitted without limitation. Neither party requested an instruction on diminished capecity.
Thus, the determinative inquiry is whether the falure of thetrid judge to sua sponte ingtruct the jury on
diminished capacity condtituted plain error.

[50] Pan error is invoked to prevent a miscariage of justice or to preserve the integrity and the
reputationof the judicia process. People v. Evaristo, 1999 Guam 22, | 23-24; People v. Ueki, 1999
Guam 4, 1 17 (citing United States v. Olano, 507 U.S. 725, 736, 113 S.Ct. 1770, 1776 (1993)).
Congderation must be paid to al the circumstances at trial induding the strength of the evidence againgt
the defendant. United States v. Campbell, 42 F.3d 1199, 1204, (Sth Cir. 1993) (citation omitted). There
are limitations on areviewing court’s authority to correct plain error: (1) there must be anactua error and
not awaiver of rights, (2) the error must be plain inthat itis* clear” or “obvious’” under current law; (3) the

error was prgudicid in that it affected the outcome of the proceedings, and (4) the reviewing court's

5 We reject People v. Manalo, Crim. No. 94-00095A, 1995 WL 604385, * 2 (D. Guam App. Div. Sept. 13, 1995),
to the extent that the opinion stands for the proposition that giving an instruction on the insanity defense satisfies
giving a separate diminished capacity instruction when evidence of menta abnormality is admitted to negate the mental
element of the offense charged.
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discretion should be employed only inthose cases inwhichamiscarriage of justice would otherwise result.
Olano, 507 U.S. at 732-736, 113 S.Ct. at 1776-78.

[51] Thejury had beforeit evidencethat was relevant to the consideration of whether the prosecution
had proved, beyond a reasonable doubt, the menta state dements of the offenses charged againgt Jung.
Evidence was adduced at trid that Jung was brought by the victim, Dong, to work a afarm. Transcript
val. VI of VIII a p. 11 (Trid, Dec. 2, 1999). Jung testified to the adverse working conditions at the farm,
essentidly working twelve to fifteenhoursaday, sevendays aweek from 1993 to the date of the incident.
Transcript, vol. VI of VIII a p. 14 (Trid, Dec. 2, 1999). The work had the effect of weight loss and that
Jung begannaticing that his*brain start[ed] to hurt” and began having suicida thoughts. Transcript, vol. VI
of VIII a p. 16 (Trid, Dec. 2, 1999). Jung further testified about the externa pressures from family and
its effect on his mental state. Transcript, vol. VI of VIII & pp. 21-23 (Trid, Dec. 2, 1999). Additionally,
he tedtified as to the feding of hel plessness to protect himsalf and hisfamily. Transcript, vol. VI of VIl at
p. 28 (Trial, Dec. 2, 1999). Jung described that he had problems concentrating at work yet continued to
performmechanicaly. Transcript, val. VI of VIl a p. 40 (Triad, Dec. 2, 1999). He described the incident
invalving the vicim Zhang, his co-worker, and that he had picked up the knife and hit the victim. Transcript,
val. VI of VIII a p. 44 (Trid, Dec. 2, 1999). He described being in adream-like state. Transcript, vol.
VI of VIII & p. 45 (Tria, Dec. 2, 1999).

[52] Two mentd hedthexpertswere caled to testify onJdung's behdf. Dr. Kiffer, the first expert, was
qudified by the court as an expert in dinica psychology with a sub-specialty in forensic psychology.

Transcript, vol. 1V of VIII, a p. 29 (Trid, Nov. 30, 1999). Dr. Kiffer testified that he had examined Jung
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and had concluded that Jung suffered from mgor depression. Transcript, vol. 1V of VIII, a p. 35 (Trid,
Nov. 30, 1999). Kiffer had indicated that certain symptoms of Jung had affected his opinion, namely,
Jung' scomplaints of headaches, fedings of stress, and difficulty concentrating or focussing. Transcript, vol.
IV of VIII, a p. 36 (Trid, Nov. 30, 1999). He dso indicated that Jung had been suffering from these
symptoms for some time. Transcript, vol. 1V of VIII a p. 36 (Trid, Nov. 30, 1999). Additiondly, Dr;
Kiffer mentioned that Jung had had suicidd thoughts. Transcript, val. 1V of VI, a p. 41 (Tria, Nov. 30,
1999). Dr. Kiffer stated that stressor pressure candter the brain’s chemistry. Transcript, vol. 1V of VIII,
a p. 41 (Trid, Nov. 30, 1999). On cross-examination, Dr. Kiffer testified to a scde of assessment of a
person’ s capacity to know and understand wrongfulness. Transcript, val. 1V of VIII, at p. 66 (Tria, Nov.
30, 1999). Dr. Kiffer admitted that it had beenthe first time he had used the scae and that it had arose out
of astruggle, among other professionds, withthe concept of diminished capacity and just where substantial
capacity fell. Transcript, vol. 1V of VIII, a p. 66 (Trid, Nov. 30, 1999). Dr. Kiffer admitted that the use
of the scale assessment was mideading because he did not think that there may be aninability to measure
capacity. Transcript, val. 1V of VIII, a p. 67 (Trid, Nov. 30, 1999). Dr. Kiffer findly admitted, after
reviewingthe policereportsand avideo tape of Jung, that Jung did not lack substantia capacity. Transcript,
vol. 1V of VIII, at p. 68 (Tria, Nov. 30, 1999).

[53] Jung's second expert, Dr. Gill, was qudified by the court as an expert in the fidd of psychiary.
Transcript, vol. IV of VIII, a p. 92 (Tria, Nov. 30, 1999). Dr. Gill tedtified that, in her opinion, Jung was
suffering from a maor depressive disorder and an acute stress disorder at the time of the incident.

Transcript, vol. IV of VIII, a p. 98 (Trid, Nov. 30, 1999). She further testified that Jung was suffering,
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at the time of her interview, from post-traumatic stressdisorder. Transcript, val. 1V of VI, at p. 98 (Trid,

Nov. 30, 1999). Dr. Gill testified that Jung had reported symptoms indicative of a mgjor depressive
episode. Transcript, vol. IV of VIII, a pp. 99-106 (Tria, Nov. 30, 1999). Dr. Gill testified that she hed
aso diagnosed Jung as having an acute stress disorder. Transcript, vol. 1V of VI, at p. 111 (Trid, Nov.

30, 1999). Dr. Gill explained that mgjor depressionwas amood disorder whereas an acute stress disorder

isan anxiety disorder and more physologica in nature. Transcript, vol. 1V of VIII, a p.112 (Tria, Nov.

30, 1999). Dr. Gill tetified that, inher opinion, the major depressive episode and the acute stress disorder
experienced by Jung affected histhinking and hisactions. Transcript, val. IV of VIII, at p. 135 (Trid, Nov.

30, 1999). Dr. Gill tegtified that she believed that Jung, as a result of mental disease or defect, had a
diminished capacity. Transcript, vol. IV of VIII, a p. 192 (Trid, Nov. 30, 1999). Shetedtified thet the
psychology of victimization, the acute stress, and the mgor depression, affected Jung's perception of
events. Transcript, vol. 1V of VIII, a p. 192 (Tria, Nov. 30, 1999).

[54] Thus donificant evidencewasbeforethe trid court with respect to the existence or non-existence
of the requiste mensrea, or in the dternative, the capacity of Jung to form the requisite mentd states of
the respective offenses. We also note thet in this case: (1) the evidence was admitted;(2) the jury was
ingructed on the burden of the government to prove guilt beyond a reasonable doubt;(3) the jury was
ingructed to consider dl the evidenceinthe case and if it has areasonable doubt that the defendant is guilty
of the charge then it must acquit; (4) the jury was ingtructed to consider any statement made, done or
omitted by the defendant and dl other factsand circumstancesin evidence which indicate his state of mind;

(5) thejury wasingructed asto dl the culpable mentd states a issue; (6) the jury wasingtructed that intent
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and knowledge are usudly established by surrounding facts and circumstances as of the time the actsin
question occurred; (7) the jury was ingructed on lesser included offenses; (8) the jury was instructed on
the essentid elements of the regpective crimes that the government had to prove; and (9) the jury was
ingructed that it could congder evidence of the defendant’'s mental conditionbefore or after the crimes to
Osade whether defendant wias auffering from mentdl iliness dissese or odfedt & the time of the aimes
[55] However, we are of the opinion that notwithstanding these circumstances the jury may not have
known it was permitted to considered the evidence of menta abnormality on theissue of mens rea. Jung
here had posited the affirmetive defense of insanity. Assuch, the burden of proof for that daimrested upon
Jung. Theingructions given, especidly with reference to the effect of mentd illness, disease or defect may
have mided the jury into believing that the evidence was only relevant to the issue of insanity. Specificdly,
the court instructed:

Now aningtruction on menta illness, disease or defect, commonly referred to asinsanity.

.. .The defendant claims not to have been criminaly responsible a the time of the crimes.

Mentd illness, disease or defect is adefense to the charges. The menta responsibility of

the Defendant at the time of the crime charged is therefore a question for you to decide.

. . .The defendant must prove mentd illness, disease or defect at the time by a

preponderance of the evidence—that means evidence that has more convincing force and

greater probability of truth than that opposed to it.
Transcript, vol. VII(B) of VI, a pp. 45-46 (Closing Jury Ingtructions, Dec. 6, 1999). Thus, inthiscase
where the issue of the mental ement is determinative of Jung's guilt, the indructions as given may have

excluded the evidence of Jung’' smenta conditionfromthejury’ scons derationof mensreaand inextricably

bound the relevance of menta abnormdlity to the issue of insanity. Cf. Pohlot, 827 F.2d at 894.
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[56] Because Jung did not request acharge dedling withdiminished capacity, the failure to deliver such
acharge can lead to reversad only if it condtitutes plain error. A finding of plain error in turn, must rest on
aconclusion that the error was prgjudicia in that it affected the outcome of the proceedings. Olano, 507
U.S. at 734, 113 S.Ct. 1777-78. We are satisfied that thisis the case here. Jung’smental condition was
at the heart of the case. Thejury found Jung insane as to the charge of Murder as a firs degree fdony,
therefore, it is not inconceivable that the jury could have found reasonable doubt as to the mens rea
element of the crimes charged in light of the evidence of Jung’s menta condition. See State v. Natal uk,
720 A.2d 401, 407 (N.J. App. Div. 1998) (citing State v. Serrano, 517 A.2d 509, 512 (N.J. Super. Ct.
App. Div.1986) certif. denied, 526 A. 2d 175 (N.J. 1987)). “[E]rrors in charging the jury are * poor
candidatesfor rehabilitationunder the harmlesserror philosophy’.” Id. (ctingStatev. Vick, 566 A.2d 531
(N.J. 1989)). In thisinstance, therefore, the failure to charge the jury was not harmless error.

[57] Further, intheindant case, the jury was not givenany indicationthat the evidence of mentd illness,
disease or defect was relevant to determining the specificmensrea dement of each respective crime. Cf.
Barrett, 772 P.2d at 564-565 (1989)(holding that the trid court could have adequately conveyed the
sgnificance of the diminished capacity statute by indructing the jury that the state had the burden of proving
the essentid mentd state eement of “knowingly”, and an additiona ingtructionthat in determining whether
defendant acted knowingly, the jury should consder any evidence of mentd illness which defendant may
have been suffering a the time he acted). Such ingtruction, though not explicitly illustrating the distinction
between the use of evidence of mentd illness, disease or defect asit agppliesto the insanity defensevis-a

vis the diminished capacity defense, would likely preclude afinding of plain error.
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[58] We are cognizant that the concepts inherent in crimind trids, such as mens rea, dminished
capacity, and insanity, canbe confusngto thosetrainedinthe law. Thus it isnot at dl surprisng that such
concepts may confound a jury composed of average members of the community. The ingructions given
inthis case whally failed to darify for the jury that evidence of mentd illness, disease or defect was rdevant
to show that Jung was insane aswell asthat he lacked the menta staterequired for convictionof the crimes
of whichhewas charged. Therefore, under the circumstances of this case, an ingtruction on the diminished
capacity defense should have been submitted to the jury. The failure to do so congtituted plain error.
Accordingly, the convictions of the Attempted Murder and Aggravated Assault must be reversed and the
meatter remanded for anew trid on those charges.

[59] That being so, there is no need to consider Jung's dternative contentions thet the failure of his
counsel to make amotionto suppress Jung'sconfessonand video taped re-enactment and to prepare the
defense experts should be grounds to set aside the convictions by reason of inadequate representation of
counsd. It is aso unnecessary to consder Jung's argument that he was improperly sentenced to

consecutive sentences for his convictions of Attempted Murder and Aggravated Assault upon the victim

Dong.

V.
[60] Wehold that, asamatter of law, an acquitta of agreater offense on the basis of crimind insanity
precludes conviction of any lesser-included offenses. Accordingly, weREV ERSE the conviction on the

charge of Mandaughter. Additiondly, we hold that under the diminished capacity statute, 9 GCA §7.19,
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evidence of mentd illness, disease or defect isadmissble if rlevant to determine whether the government
had met its burden of proof with respect to the menta eement of the offensecharged, whether or nat it is
aspecific or generd intent crime. We find, under the circumstances inthis case, that the failure of the tria
court to sua sponte ingruct the jury on the diminished capecity defense was plain error. Therefore, we
REVERSE the convictions for Attempted Murder and Aggravated Assault, and REM AND for anew

tria on these charges.
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