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BEFORE: BENJAMIN JF. CRUZ, Chief Justice; PETER C. SIGUENZA, JR., and F. PHILIP
CARBULLIDO, Associate Justices

CARBULLIDO, J.:

[1] Adrienne O'Mara (*O'Mard’) was injured when her automobile was struck by another vehide
driven by Howard P. Hechanova (“H. Hechanova’) and owned by Sue Hechanova (*S. Hechanova').
H. Hechanova died in the accident. O’'Mara sued S. Hechanova and Alpha Insurers (“ Alpha’) under
Guam'’s imputed negligence statute.  The principa issue is whether S. Hechanova as the owner of the
vehide gave her consent to H. Hechanovato drive the vehide whichinjured O’ Mara. After findingimplied
consent, the trial court denied the defendants motions for directed verdict and judgment notwithstanding

the verdict and allowed the jury verdict to stand in favor of O'Mara. Defendants appeal. We reverse.

l.

[2] On October 18, 1997, a car driven by H. Hechanova collided with a car driven by Plaintiff-
Appdlee O’ Mara. H. Hechanovawaskilled and O’ Marawasinjured in the accident. Thevehicledriven
by H. Hechanova was owned by Defendant-Appellant, S. Hechanova and insured by Chung Kuo
Insurance Co., Inc. (Chung Kuo) whose generd agent in Guam at the time was Defendant-Appel lant
Alpha.

[3] O Marafiled the underlying Complaint inthis actionto recover damages for injuries caused by H.
Hechanova sdleged negligence from S. Hechanova and directly fromthe purported insurer of the vehicle,
Alpha. O’ Maradso named H. Hechanova sestate asaparty. However, Defendants pointed out, without

dispute from O’ Mara, that no probate case was filed for H. Hechanova. Thus, the estate is not a proper
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party hereto. O'Maradid not amend her Complaint to include the actual insurer, Chung Kuo.

[4]  Alpha filedananswer, entitled “ Answer of Defendant Chung Kuo InsuranceCo., LTD.,” and later
filed an amended answer entitled “Amended Answer of Defendant Alpha Insurers and Answer of
Defendant Sue P. Hechanova” The Amended Answer superceded the Original Answer. After O’ Mara
rested her case inthejury trid, Defendants moved the court for adirected verdict pursuant to Guam Rule
of Civil Procedure50(a). Alphaand S. Hechanova aso filed a separate Motion for Directed Verdict per
GRCP 50(b). The court took the motions under advisement and the case was submitted to the jury. The
jury reached itsverdict infavor of O'Mara. Defendants thenfiled aMotionfor Judgment Notwithstanding
the Verdict. Thegroundsfor these motionswere the same: that O’ Marafailed to prove consent and failed

to name the appropriate insurer. Thetrid court denied Defendant’ motion and this gpped followed.

.
[5] This court has jurisdiction over an gpped fromafinal judgment. Title 7 GCA 8§ 3107(b) (1994).
[6] A denid of amotionfor directed verdict isreviewed de novo. Oglesby v. Southern Pac. Transp.
Co., 6 F.3d 603, 605 (9th Cir. 1993). A denid of amotion for judgment notwithstanding the verdict is
reviewed de novo. Leon Guerrerov. DLB Const. Co., 1999 Guam 9, 111. A motion for a directed
verdict and amotion for judgment notwithstanding the verdict is the same as a motion for judgement as a
matter oflaw. Seeid.; seealso Frank v. Daimler-Benz, 226 N.W.2d 143, 147 (N.D. 1975) (dtating that
amotion for directed verdict should be granted when the moving party is entitled to judgment as a matter

of law). A judgment as ameatter of law is proper if the evidence, congtrued in the light most favorable to
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the nonmoving party, permitsonly one reasonable conclusion, and that conclusionis contrary to that of the
jury. Id. The standard of review for ajury verdict is whether it is supported by substantia evidence or
againg the clear weight of evidence. Id. a 21 (citing J.J. Moving Service, Inc. v. Sanko Bussan Co.
Ltd., 1998 Guam19, 128). “Subgtantial evidenceis such relevant evidence which reasonable minds might
accept as adequate to support a concluson even if it ispossible to draw two incongstent conclusons from

the evidence” Id. at 20 (citations omitted).

[11.
[7] It is not disputed that S. Hechanova wasthe owner of the vehicle driven by H. Hechanova or that
Alphawas merely the genera agent of Chung Kuo, the actual insurer of the vehicle. Wefirg addressthe
issue of whether O’ Maramay recover damagesfromS. Hechanova. Guam'’ sImputed Negligence Statute
permits recovery of damages againg the owner of a vehicle if the owner gave consent to the negligent
driver. The gtatute providesin part:
Ligbility of Private Owners,

Responghility of owners for negligent operation by person usng motor vehicle with
permisson: imputation of negligence. Every owner of a motor vehicle is liable and
responsible for the death of or injury to personor property resulting fromnegligenceinthe
operation of suchmoator vehicle, inthe business of suchowner or otherwise, by any person
using or operating the same with the permisson, express or implied, of such owner, and
the negligence of such person shdl be imputed to the owner for dl purposes of civil
damages.

16 GCA § 17101(a) (1993).
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[8] Under the statute, and because there is no dispute as to S. Hechanova's ownership, the only
element to be proved is consent. O'Maramust affirmatively prove that S. Hechanova gave express or
implied permission to H. Hechanovato drive her car. See Engstrom v. Auburn Auto. Sales Corp., 11
Cal.2d 64, 68, 77 P.2d 1059, 1062 (1938); Scheff v. Roberts 35 Cal.2d 10, 12, 215 P.2d 925, 926
(1950).! The fact that S. Hechanova was the owner of the vehicle at the time of the accident does not
prove consent. See Engstrom, 11 Cal.2d at 69, 77 P.2d at 1062.

[9] Review of the record induding the transcripts of the trid shows that O’ Maradid not submit any
evidence showing that S. Hechanova gave H. Hechanova her express consent to drive her car. We note
that during the post-trial Motion for Judgment Notwithstanding the Verdict, O’ Mara introduced as an
exhibit in her opposition, S. Hechanova s response to interrogatories in which S. Hechanova admitted
giving H. Hechanova permission to use her vehicle. Appellant’s Excerpts of Record at Tab 55, Exh. 2.
However, the responses to interrogatories were not introduced during O’ Mara s case in chief and were
not part of the record before the jury. Thus, this admission cannot be considered in this gpped.

[10] Therebeing no expressconsent, the issue, under section 17101, becomeswhether S. Hechanova
gave implied permissonto H. Hechanova. Welook to therecord to determine whether thereissubstantial
evidence of implied consent. See e.g. Leon Guerrero, 1999 Guam 9at 1120-21. Implied consent may
be determined fromcircumstancesinthe evidence and inferences therefrom. Scheff, 35 Cal.2d at 12-13,

215 P.2d at 926. The only evidence of implied consent presented &t triad was that S. Hechanova and H.

! Guam's Imputed Negligence Statute was adopted from California. Look v. Mobley, 323 F.2d 214, 215 (9th Cir.

1963). Cdlifornia case law on this issue is persuasive when there is no compelling reason to deviate from California's
interpretation. Seee.g. Fajardo v. Liberty House Guam, 2000 Guam 4, 1 17.
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Hechanova shared the same last name.  Although O’ Mara failed to introduce any evidence that S.
Hechanova and H. Hechanova were related, the suggestion here wasthat therewas arel ationand consent
could be implied from this inference.

[11] However, evenwhereardationship suchasby blood, mariage or principal-agent is not disputed,
the party proving consent must provide some direct evidence, abeit week, of implied consent. Elkinton
v. Calif. State Auto. Ass'n., 173 Cal.App.2d 338, 344, 343 P.2d 396, 399 (1959) (“Where, for
example, the parties are related by blood, or marriage, or where the relationship between the owner and
the operator isthat of principal and agent, weeker direct evidence will support afinding of such use than
where the parties are only acquaintances, or strangers.”) (citations omitted).

[12] Inthecaseat bar, there was no evidence whatsoever of areationship other than the shared last
name. Shared last names does not automatically mean that the parties are related by blood or marriage.
Two people can share the same last name and be total strangers to each other. A shared name by itsdlf
does not amount to affirmative proof to support an inference of express or implied permisson. See e.g.
Engstrom, 11 Cal.2d at 68, 77 P.2d at 1062. Further, it isnot substantial evidence to support thejury’s
verdict. See Leon Guerrero, 1999 Guam 9, at 1 12. Thus, we find that O’ Mara faled to prove the
essential dement of consent and hold that the triad court erred in not granting the Motion for Directed

Verdict or the Motion for Judgment Notwithstanding the Verdict.

2 We note that during closing arguments O'Mara’'s counsel mentioned that H. Hechanova was the son of S.

Hechanova. Opposing counsel correctly objected. However, the trial court did not strike the statement, ordering the jury
to let their recollections govern. Transcript vol. |1 p. 58 (Jury Tria May 8, 2000).
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[13] Becausewefind that S. Hechanovaisnot lisble under the Imputed Negligence Statute, her insurer
isaso not lidble thereunder. Thus, we need not pass on the issue of whether the suit againgt Alpha, asthe
genera agent of Chung Kuo, should be dismissed. Accordingly, wedo not decide whether agenerd agent

of an insurer may be liable under Guam'’ s Direct Action Statute, 22 GCA § 18305.

V.
[14] Inacause of action brought pursuant to Guam’sImputed Negligence Statute, plantiff must prove
that the owner of the vehicle gave expressor implied consent to the negligent driver. Proof that the driver
and owner shared the same surname, in and of itself, is not substantial evidence of consent. Inthiscase,
O'Mara s counsdl determined during discovery that consent was expresdy given. This evidence was not
submitted to the jury. Counsel’ sinexplicablefailureto provethisessentid eement of hiscaseisfatd error.
Thetrid court’s denias of the Motion for Directed Verdict and the Motionfor Judgment Notwithstanding
the Verdict are REVERSED. ThiscaseisREMANDED for entry of anew judgment consistent with

this opinion.

PETER C. SGUENZA, JR. F. PHILIP CARBULLIDO
Associate Jugtice Associate Jugtice

BENJAMIN JF. CRUZ
Chief Judtice
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