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BEFORE: BENJAMIN J. F. CRUZ, Chief Justice, PETER C. SSIGUENZA, JR., Associate Justice, and
F. PHILIP CARBULLIDO, Associate Justice.

CARBULLIDO, J.:

[1] Glenn W. Gibbs (“Gibbs’) sustained injuries from a dip-and-fall accident which occurred & his
work premises. As aresult of these injuries, Gibbs received worker’s compensation benefits from his
employer, Western Systems, Inc.  Subsequent to recalving worker’ s compensation benefits, Gibbs filed
a negligence action in the Superior Court of Guam againgt Joan and Lee Holmes (“Holmeses’) and
American Home Assurance Company for damages sustained in the accident. At thetime of the accident,
the Holmeseswere the owners of the premises as well as officers and directors of Western Systems, Inc.
Thetrid court granted summary judgment infavor of the Holmeses on the ground that the exdusive remedy
provisonof the GuamWorker’ s Compensation statute barred the ingtant action.  Gibbs filed a motion for
reconsideration which the trid court denied. This gpped followed. We agree with the trid court and

therefore affirm.

l.
[2] The Defendants-A ppdl lees, theHolmeses, purchased atwo-story commercid building (“ premises’)
located in Hagdtfia in October of 1985. On December 18, 1986, the Holmeses leased the premises to
Western Systems, Inc. (“Western”), acorporationinwhichthe Holmeseswere owners, directors, officers,
and employees. Western possessed, maintained, controlled, and occupied the premises from December

18, 1986 through January 8, 1997. Asdirectors, officers, and employees of Western, the Holmeseswere
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respongble for the day-to-day management of the business, property, operations, and affairs of Western.
Fantiff-Appelant, Gibbs, beganworking for Westernon December 2, 1992. On January 8, 1997, Gibbs
dipped and fdl on the exterior sarway of the premises and was injured.

[3] At the time of Gibbs accident, Western had worker’s compensation insurance coverage
underwritten by American Home Assurance Company (“American’). Gibbsfiled aclam for under the
Guam Worker’'s Compensation Law, Title 22 GCA § 9109 et seq. (1996), and received worker’s
compensation benefits for lost wages and medicd trestment from American.

[4] On September 17, 1997, Gibbs filed an action in the Superior Court seeking damages as a result
of the dip-and-fal under the theory of negligence. Gibbs named the Holmeses and “ John Doe Insurance
Co.” asdefendants. Gibbs subsequently amended his Complaint naming, as defendants, American in its
capacity asthe Holmeses generd liability insurer. American filed a Complaint in Intervention againg the
Holmeses and American in its capacity as liability insurer, seeking recovery for any and al worker’s
compensation benefits paid to Gibbs.

[5] The Holmeses sought summary judgment on the ground that the triple net commercid lease with
Westernabsolved themfromliability for injuriesonthe premises after Western took possesson. Thetria
court denied this motion for summary judgment citing factud disputes. The Holmeses subsequently filed
aMoation for Reconsideration, which the court aso denied.

[6] The Holmeses then filed a second Moation for Summary Judgment on the ground thet as officers

and employees of Western a the time of Gibbs' injury, they were persondly immune from aivil ligbility for
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negligence, and that Gibbs was limited to the exclusive remedy of worker’s compensation benefits® On
November 9, 1999, the trid court granted the motion, accepting the Holmeses' legd argument.

[7] On January 14, 2000, Gibbsfiled aMotionfor Reconsiderationarguing that the Holmeses satus
asdefendantsfor the exclusvity of workers compensation defense should be determined at the time of the
tortious act or omission, rather than at the time of the injury. The court rejected this argument and denied
Gibbs motion on July 11, 2000.

[8] The lower court filed and entered Judgment in favor of the Holmeses on August 11, 2000,
dismisang the negligence actionagaing dl defendants. Gibbsfiled atimely Noticeof Apped on September

8, 2000.

.
[9] This Court has jurisdiction over the appeal of find judgments of the Superior Court of Guam

pursuant to Title 7 of the Guam Code Annotated 88 3107 and 3108(a) (1994).

[11.
[10] Atissueiswhether thetrid court erred ingranting summary judgment in favor of the Holmeses on
the ground that Gibbswas precluded from mantaining the ingtant action by virtue of the exclusve remedy
provisonof the Guam Worker’s Compensation Law. Wereview agrant of summary judgment de novo.

See Villalon v. Hawaiian Rock Products, Inc., 2001 Guam5, 7 (dting Kim v. Hong, 1997 Guam 11,

tAmerican did not oppose this motion in the lower court.
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15) (additiond citations omitted). Summary judgment is proper “if the pleadings, depositions, answersto
interrogatories, and admissons on file, together with affidavits, if any, show that there is no genuine issue
asto any materid fact and that the moving party isentitled to ajudgment asamatter of law.” GuamR. Civ.
P. 56(c).

[11] We mud further determine whether the tria court erred in denying the Appdlant’s Motion for
Reconsideration. We review a denid of a motion for reconsideration for an abuse of discretion. See
Merchant v. Nanyo Realty, Inc., 1998 Guam 26, 1 6.

[12] To the extent that the parties dispute the interpretation of provisons of the Guam Worker's
Compensation Law, we review theissue de novo. See Villalon, 2001 Guam 5 at 1 9; cf. Mudrovich v.
Soto, 617 N.W.2d 242, 245 (Wis. Ct. App. 2000) (reviewing de novo the issue of whether the plaintiff's
clam is subject to the Worker’s Compensation Act's exclusive remedy provision).

[13] The Guam Worker's Compensation Law is set forth in Chapter 9 of Title 22 of the Guam Code
Annotated. See 22 GCA 8§ 9101 et seq.; see also Villalon, 2001 Guam 5 at 1 10. Under the law, a
personhired in Guamis entitled to compensation under the laws of Guam if he “receives a persond injury
by accident arisng out of and inthe course of hisemployment.” Title 22 GCA § 9104(c) (1996). Further,
every employer isliable to pay compensation to his employees regardless of fault as to the cause of the
injury. See Title 22 GCA § 9105 (1996). Employer ligbility under the Worker’s Compensation Law is
“exdudve and in place of dl other lighility of such employer to the employee” Title 22 GCA § 9106
(1996); see also Villalon, 2001 Guam5 at 1/ 10; Shimv. Vert Constr. Co., Civ. No. 91-00019A, 1991

WL 255832, *2 (D. GuamApp. Div. Nov. 18, 1991) (dtatingthat “ worker’ scompensationisthe exdusve
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remedy for accidentd injuries’).
[14] Thestatute preservesthe right to sue third partiesfor injuries sustained inthe course of employment
inadditionto receiving worker’ s compensationbenefits. SeeTitle22 GCA §9134 (1996). Section9134

provides:

Compensation for Injurieswhere third persons are liable. Whenaninjury for which
compensationis payable under some person other thanthe employer alegd lidhilityto pay
damagesinrespect thereto, the injured employee alegd lidbility to pay damagesinrespect
thereto, the injured employee may clam compensation under this Title and, at his option,
may aso obtain damages from a proceed at law agang the other person in order to
recover damages.

Id. However, section 9135 makes clear that the right to sue third parties for injuries does not encompass
the right to sue a co-employee, officer, agent, or director of the employer, and that worker’ s compensation
benefits are the exdusive remedy for injuries sustained by the negligence of another person in the same
employ astheinjured employee. See Title 22 GCA 8 9135 (1996). Section 9135 provides:
Nothing contained in 89134 of thistitle shall be deemed to create a cause of action by an
injured employee againg any co-employee, officer, agent or director of the employer. The
right to compensation for benefits under the Worker’ s Compensation Law of Guam
shall be the exclusive remedy to an employee when he is injured, . . . by the
negligence of any other person or persons in the same employ; provided, that this
provison shdl not affect the liability of aperson other than an officer or employee of the
employer.
Id. (emphesis added). Thus, under the Worker’s Compensation Law, immunity from suit extends to
employees and officers of the employer. The test for whether the exclusive remedy provision gppliesis
whether the plaintiff’ sinjuriesare due to the negligence of another person or persons “inthe same employ.”

Seeid.



Gibbsv. Holmes et al, Opinion Page 8 of 14

[15] Thus we must determine what is meant by the language “in the same employ.” Because the
Worker’s Compensation Law does not specificaly address thisissue, resort must be made to case law
interpretingthelanguage of section 9135. The Appellate Divison of the Digrict Court hasprevioudy relied
on New York precedent in interpreting Guam’s worker’s compensation statutes. See Shim, 1991 WL
255832, at * 2.2 Whilethis court considers Appellate Division casesto be persuasive authority, we are not
a dl bound by the Appellate Divison'sreliance on New York caselaw. See People v. Quenga, 1997
Guam 6, § 13 n. 4. Thus, to the extent that the New Y ork worker’s compensation statutes contain
provisonsthat are either identicd or substantidly smilar to Guam’ sstatutes, wefind New Y ork law to be
persuasve. Cf. Holmesv. Territorial Land Use Comm’n, 1998 Guam 8, 1 6 (agreeing with a Ninth
Circuit case' s reasoning that because Guam'’ s mandamus statute was adopted from Cdifornia, Cdifornia
cases are persuasive). However, we do not hesitateto find guidanceinthe case law of those jurisdictions
that have adopted worker’ s compensation statutes that are subgtantidly smilar to Guam's statutes.

[16] TheNew Y ork co-employee exclusve remedy statute contains language Smilar to that contained
in22 GCA 8§ 9135. The New Y ork statute limitsaninjured employeeto worker’ s compensation benefits
if injured by the negligence of another “in the same employ.” See N.Y. WORK. COMP. LAW § 29(6)
(McKinney 1993). New Y ork courts have determined that immunity under section 29(6) “islimited to acts
or omissons of the tortfeasor withinthe scope of his or her employment.” Cusano v. Staff, 595N.Y.S.2d

248, 249 (App. Div. 1993). Therationde behind thisinterpretation isthat “[cloemployeeimmunity isonly

2We note that the Appellate Division has previously declared that Guam’s Worker's Compensation Law was
adopted from New York. See Shim, 1991 WL 255832, a *2. This court has never expressed an opinion as to the source
of the Guam Worker's Compensation Law.
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judtified when the tortfeasor’s conduct is within the course of employment; otherwise, the coemployee's
employment status is unconnected to the risk of injury to the fellow-worker from. . . [a work-related]
accident.” Id. (citing 2A Larson, Workmen's Compensation, 8 72.23); see also Sauve v. Winfree, 907
P.2d 7, 11 (Alaska 1995). Thus, according to New Y ork case law, the statutory languege “in the same
employ” essentidly refers to tortious acts committed by another person acting within the scope of
employment.

[17] Indiana sworker’s compensationstatuteisaso amilar to Guam' sstatute. InSeiler v. Grow, 507
N.E.2d 628 (Ind. Ct. App. 1987), the issue was whether the plaintiff’ sinjuries were within the exdusive
remedy provision of the worker’s compensation act. The Indiana Satute dlowed the injured employeeto
receive worker’ s compensation benefitsif the injury arose out of and inthe course of plantiff’ semployment.
Seeid. at 630 (citations omitted). Further, the satute alowed the plaintiff to sue third partiesin tort, but
barred an action againgt persons “in the same employ.” Seeid. (citations omitted). Thus, in determining
whether the plaintiff was dlowed to maintain the negligence action againgt the defendant, the determinative
issue was Whether the defendant was “in the same employ” asthe plaintiff. Seeid. The court determined
that a defendant works “in the same employ” asthe plaintiff if he was acting in the course of employmen.
Seeid. at 630-31. The court emphasized that “[t]he worker’ s compensationact is not designed to insulate
co-employees from liahility for act which are not in the course of employment,” thus, the rlevant inquiry
iswhether the defendant acted “in the course of employment,” and if S0, then he may clam immunity from
suit pursuant to the exdusve remedy provisionof the worker’ s compensationlaw. Seeid at 631; see also

Utah Home Fire Ins. Co. v. Manning, 985 P.2d 243, 250 (Utah 1999) (recognizing that immunity only
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attaches to a co-employee if the co-employee was acting “in the course of his employment”) (citation
omitted).
[18] Ifanofficer or director of acorporationis specificaly charged with ensuring a safe workplace, the
exerciseor falureto exercisetha duty is an act or omission whichisdiginctly withinthe scope and course
of employment. SeeParrinellov. Mancuso, 674 N.Y .S.2d 484, 485 (App. Div. 1998) (recognizing that
the exclusve remedy provison which bars actions for injuries caused by the negligence of another “in the
same employ” alows an officer of a corporation to clam immunity from suit for negligently failing to
mantanasafeworkplace); see also Cusano, 595 N.Y.S.2d at 249-50. Therefore, becausethe Holmeses
were officers of Western and were specificdly charged with mantaining a safe workplace, Gibbs was
injured by the negligence of another “in the same employ,” thus triggering the exclusive remedy provision
of the Worker’ s CompensationLaw. Wehold that under 22 GCA § 9135, theHolmesesareimmunefrom
ligbility in their capacity as officers of Western.
[19] The determindive issue on apped is whether the Holmeses can be sued in thar individud
capacities, aslandowners, notwithstanding their status as officersof Western. Gibbsarguesthat such asuit
is mantainable under the “dua persona’ doctrine. The “dua persona’ doctrine is a judicidly created
mechanismthat dlowsa plantiff to sue hisemployer for work-related injuriesdespite the exdusve remedy
provisonof worker’ scompensation law. The doctrine has been described in Hatch v. Lido Co. of New
England, 609 A.2d 1155 (Me. 1992), asfollows:

Under the dual persona doctrine, . . . an otherwise exempt employer (or officer) may

become liableto suit as a third party “if —and only if — he possesses a second persona
so completely independent fromand unrelated to his status as employer that by established
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standards the law recognizes [the employer] as a separate legd person.” . . . [T]he dual

persona doctrine applies only when*the second set of obligations [are] independent of the

defendant’ s obligations as anemployer . . . [I]t must be possible to say that the duty arose

solely from the non-employer persona. . . .” The duties “must be totaly separate from

and unrelated to those of employment.”
Id. at 1156 (quoting 2A A. Larson, The Law of Workmen’s Compensation, § 72.81 (1989)). The“dud
persond’ doctrine has been extended to dlow for suits against co-employees or officers of the employer.
See e.g. Cusano, 595 N.Y.S.2d at 250.
[20] Gibbsarguesthat the Holmeses, aslandownersand lessees, had the duty under Camacho v. Du
Sung Corp., 121 F.3d 1315, 1317 (9th Cir. 1997), to transfer the property in a safe condition. Gibbs
dams that for breach of this duty he is entitled to maintain a suit againg the Holmeses as landowners
notwithstanding 22 GCA 8§ 9135. We disagree.
[21] Deemining whether alandowner, who is dso an officer of the employer, is entitled to immunity
froma negligence action under the exdusive remedy provisionof the worker’s compensationlaw depends
on whether the landowner’s negligent acts are in the course of employment; that is, whether the
landowner’s acts are “incidentd” to employment, as opposed to actions taken independent of the
landowner’s satus as officer of the corporation. See Sauve, 907 P.2d at 13; see also Cusano, 595
N.Y.S.2d at 250. The landowner is immune from ligbility if the “additiond duties [arigng from the
landlord’s obligation] are inextricably intertwined with those of the . . . [corporate officer] status.”
Sauve, 907 P.2d at 13 (citations omitted).

[22] Case law indicates that a corporate officer who isin possession and control of the premises has

the same duty to keep the premises sdfe as that of a landowner. Seeid.; Parrinello, 674 N.Y.S.2d at
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485; Cusano, 595 N.Y.S.2d at 250; Sylfa v. Supnick, 658 N.Y.S.2d 69, 70 (App. Div. 1997). The
duties merge and are indigtinguishable. See Parrinello, 674 N.Y.S.2d at 485; Cusano, 595 N.Y.S.2d
at 250. Because acorporate officer’ s violation of his duty to maintain a safe workplace is an act thet is
“inddentd” to employment, the violation of this exact same duty as a landowner is aso an act that is
“incdenta” to employment. Thus, the corporate officer cannot be seen as having adifferent “ persona’ as
landowner and the injured party istherefore precluded frommaintaininganegligenceaction by the exclusve
remedy provison of the worker’'s compensation statute. See Cusano, 595 N.Y.S.2d at 250; see also
Parrinello, 647 N.Y.S.2d at 485; see Hatch, 609 A.2d at 1156-57; Herbolsheimer v. SMSHolding
Co., 608 N.W.2d 487, 493-94, 498 (Mich. Ct. App. 2000).

[23] Guam’'sWorker's CompensationLaw specificaly preservesthe right to sue third parties. See 22
GCA 8§89134. Thus, if the Holmeses as landowner s were a separate legd identity from their identity as
officers of Western, then the Holmeses as landowners would be consdered third-parties and thus
amenable to suit. Gibbs argues that because the aleged negligent act occurred in the transferring of the
property, the Holmeses were acting outside the scope of ther roles as employees, directors, and officers
of Western. We disagree. As st forth previoudy, the Holmeses' duty to ddliver a safe premisesis the
same duty the Holmeses possessed as officers of Westernin that both duties seek to minimize therisk of
injury to the employee due to the condition of the premises. The dleged negligent act of trandferring the
property in an unssfe condition in 1986 dleges a breach of the exact same duty the Holmeses had as
officersand employeesof Western. Therefore, the Holmeses, aslandowners, do not have aseparate lega

identity asthat of corporate officers thus barring application of the “dua persona’ doctrine. Accordingly,
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Gibbsis barred from bringing the instant negligence action againgt the Holmeses by the exclusive remedy
provisonof the GuamWorker’ s CompensationLaw, 22 GCA 8§ 9135. Thetrid court’ sgrant of summary
judgment for the Holmeses was proper.

[24] Fndly, Gibbsargues that the trid court erred in denying his Motion for Reconsideration. Gibbs
contends that reconsideration is necessary because the trid court erred inlooking to the time of the injury
in determining the avallahility of the excdusive remedy defense. Gibbs argues that the relevant time period
isthe time of the Holmeses negligent act of turning over the premisesin 1986. Wefind that theissue Gibbs
raises lacks merit. The fact that the aleged negligent act occurred in 1986 is of no consequence in the
indant case. As gsated previoudy, a landowner’s immunity for negligence under the exclusive remedy
provison attaches aslong as the landowner’ s negligent act or omission condtitutes a breach of the same
duties hdd as officers or employees of the employer corporation, and are thereby “incidertal” to
employment. Any other rule would contravene the purpose of the Worker’s Compensation Law to limit
an employer or co-employee’s exposure to liaaility for negligent acts undertaken while in the course of

employment.

V.
[25] Theexdusve remedy provison of the Guam Worker’s Compensation Law, 22 GCA § 9135,
limits ainjured worker to worker’s compensation benefitsfor injuries caused by the negligence of another
personacting inthe course of employment. Section 9135 protects acorporate officer from suit for injuries

caused by faling to provide a safe workplace. Immunity from negligence liability under section 9135
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extends to alandowner, who is dso acorporate officer, if the duties as landlord are identica to the duties
as corporate officer. Because the Holmeses' duty aslandownerswasidentical to their duty as corporate
officers, Gibbsis limited to worker’ s compensation benefits and is precluded from maintaining the instant
negligence actionagains theHolmeses. Accordingly, weAFFIRM boththe trid court’ sgrant of summary

judgment in favor of the Holmeses and the trid court’s denid of Gibbs Moation for Reconsideration.

PETER C. SGUENZA, JR. F. PHILIP CARBULLIDO
Asociate Judtice Asociate Judtice

BENJAMIN J. F. CRUZ
Chief Judtice
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