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BEFORE: BENJAMIN JF. CRUZ, Chief Justice; PETER C. SSGUENZA, JR., Associate Justice; and
JOHN A. MANGLONA, Designated Justice.

MANGLONA, J.:

[1] The Legidature submitsto this court arequest for a declaratory judgment pursuant to 7 GCA §
4104. The Legidature specificaly seeks this court’s opinion as to whether Guam'’ s taxpayers, otherwise
eligible, are entitled to the Earned Income Tax Credit, pursuant to a provison in Subtitle A of the Interna
Revenue Code and applied to Guam by operation of the Organic Act, 48 U.S.C. § 1421 et seq. The
Legidature aso asks whether the Director of the Department of Revenue and Taxationis required to pay
the credit to digible taxpayers. Wefind that this court hasjurisdiction over this matter notwithstanding the
Didtrict Court of Guam’s exclusive origind jurisdiction over taxpayer suits invaving the Guam Territoria
Income Tax. We hold that eligible taxpayers are entitled to credit and that the Executive Branch must

enforceit. Accordingly, we answer both of the Legidature' s questionsin the affirmative.

.
[2] Although permitted by Congress, Guam has not promulgated its own income tax code. Instead,
the Organic Act imposes certain provision of the Internal Revenue Code of the United States (“1.R.C.”)
asthe income tax applicable to Guam taxpayers. Thistax, designated the Guam Territorial Income Tax
(“GTIT”), mirrors certain provisons of the |.R.C. Such mirroring includes any modification or reped of
|.R.C. sections that the United States may from time-to-time make effective for agiven tax year, aswell
as enactments of new provisons.

[3] Section 31 of the Organic Act, as amended, specificdly ligs the mirroring provisions, induding
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inter alia Subtitle A of the I.R.C., which contains the Earned Income Tax Credit (“EIC"). See48 U.S.C.
§ 1421i(d) (“section 1421i(d)") and 26 U.S.C. § 32 (“section32"). The EIC, whichisdtill in force, only
became effective in tax year 1975, and was not part of the I.R.C. when the Organic Act was passed in
1950, nor was it applicable when the United States modified the Organic Act in 1954. The EIC was
enacted, among other things, to provide specia tax bendfits to low-income workers by reducing tax
burdens and making employment more attractive than welfare. See Sorenson v. Secretary of Treasury
of the United Sates, 475 U.S. 851, 106 S. Ct. 1600, 89 L. Ed. 2d 855 (1986).

[4] Under the mirror code, Guam taxpayers have been digible for the EIC sinceitseffective date. In
1989, EIC gpplicability was questioned for the first time. In response to a request from the Department
of Adminigration (“DOA"), on or about June 23, 1989, the Attorney Generd’s office (“*AG’s office’)
issued Memorandum Opinion No. DOA 89-0750, concluding that the Government of Guam
(“government”) is obligated to pay EIC in excess of tax owing (“refundable EIC"). The AG's office
reasoned that, because the Organic Act mandatesthat Guammirror the I.R.C. inimplementing the GTIT,
the EIC appliesto Guamtaxpayers unless Guamde-linksfromthe |.R.C. and enactsitsowntax code. The
AG's office dso opined that the refundable EIC be pad from the General Fund, in the same manner as
ordinary refunds, consistent withthe practice inthe United States, wherethe refundable EIC are classfied
astax outlay and paid out of the U.S. Treasury. See Mem. Op. No. DOA 89-0750.

[5] On or about January 4, 1996, the AG’ s officeissued Memorandum Opinion No. DRT/DOA 96-

001, which revoked Memorandum Opinion No. DOA 89-0750 and adopted instead, the Department of

“The United States reimbursed Guam for paying the refundable EIC for several years before the reimbursement
was halted during the Carter Administration. See Mem. Op. No. DOA 89-0750.
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Revenue and Taxation's (“Rev& Tax’'s’) Revenue Ruling 96-001. Without lega andysis the AG soffice
ruled that: (1) the EIC does not gpply to Guam and that Rev & Tax should not administer the EIC, and
(2) Rev & Tax should not certify to DOA any amounts owing as refundable EIC. The ruling further
declared that, evenif the EIC agpplied to Guam, Rev & Tax could not certify the amount each eligible
taxpayer wasto receve because the L egidature made no gppropriations to fund the refundable EIC. The
ruling was retroactively gpplied to tax year 1994, but under the discretion of the Director of Rev & Tax
(“Director”), taxreturns would not be audited. Asindicated, the AG' sopinion Smply deferred to Revenue
Ruling 96-001 and aso to the Director’ s exclusive adminidrative respong bility to determine what tax shall
aoply in mirroring the |.R.C.

[6] In response to the Executive Branch’s reversdl of thistax policy, the Legidature enacted Satutes
to ensure that Guam taxpayers could receive the refundable EIC. Public Law 23-74 contains continuing
appropriations to finance the refundable EIC. Section 4108, Title 11 of the GCA indtitutes the Guam
Earned Income Program (“Guam EIC”), mirroring 26 U.S.C. § 32. Section 4104, Title 11 of the GCA
authorizes the expenditure of fundsto pay refundable credits under the Guam EIC. Section 50103, Title
11 of the GCA requires the establishment of a formula for reserving income tax receipts to pay the
refundable EIC in a timdy manner. Section 50103, Title 11 of the GCA provides for the deposit of
amounts reserved for the refundable EIC, thereby ensuring the availability of funds. Although these
measures have become law, the Executive Branch has ignored their policy mandate and refused to
implement the EIC.

[7] Due to the Executive Branch's intranggent position, on May 30, 2000, the Legidature filed its

Complaint for Declaratory Judgment seeking this court’s opinion on the gpplicability of and the Executive
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Branch’s obligation to enforce the EIC. The Legidature presents for our review the following questions:
(1) whether Guam taxpayers are entitled to the EIC; and (2) whether the Director is required to pay
refundable credits. The Governor and the Director (collectively “Governor”) have joined in the action

opposing the Legidature' s postion on both issues.

.

[8]  Thecourt is confronted, asathreshold meatter, with the Governor’sinitid question of whether we
lack jurisdiction over thisrequest. The Legidature defends by asserting that 7 GCA 8§ 4104 grants this
court jurisdiction to address the questions posed by the request for a declaratory judgment.
[9] The Governor argues that any matter deding with the GTIT lieswithin the exclusve and origind
jurisdiction of the Digtrict Court of Guam, as provided under section 1421i(h) of the Organic Act. The
Governor further contends that Government of Guam v. Superior Court of Guam (Guam Dai-Ichi
Hotel, Inc., Real Party in Interest) hdd that legidaion, which can be construed to be a tax measure,
would be properly brought to the District Court when acontroversy ariseswithrespect to suchlegidation.
See 998 F.2d 754 (9th Cir. 1993) (disputing whether GEDA qualifying certificates may befiled in digtrict
court). Thus, thedispostiveinguiry concerning jurisdiction iswhether the action herefalswithin the ambit
of the Didrict Court's exclusve origind jurisdiction. In examining this question, we turnto 48 U.S.C. 8
1421i(h), which provides:

1421i. Income Tax.

(h) Jurisdiction of Didrict Court; suits for recovery or collection of taxes;, payment of

judgment. (1) Notwithstanding any provision of Section 22 of this Act [section 1424 of

Title 48] or any other provisons of law to the contrary, the Digtrict Court of Guam shall
have exclusve origind jurisdictionover dl judicid proceedings in Guam, both crimind and
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civil, regardiess of the degree of the offense or of the amount involved, with respect to the
Guam Territorid Income Tax.

48 U.S.C. 8§ 1421i(h)(1) (1954). Section 1421i(h) plainly states that the Didtrict Court has exclusive
origind jurisdiction over dl civil and crimind judicia proceedings for any offenseand any amount whenthe
GTIT isthe subject matter of the litigation.
[10] As we review section 1421i, we observe illudrations in its language thet the Didtrict Court’s
jurisdictionextendsto taxpayer suitsinvolving to specific tax controversies. Subsection (h)(2) specificdly
permits aggrieved individuals to sue for taxes, pendties or any sum erroneoudy assessed or collected;
subsection (h)(3) provides certain protections to the Governor and government employees who carry out
ther dutiesin enforcing the GTIT. See 48 U.S.C. § 1421li(h)(2)-(h)(3); see also 48 U.S.C. §1421i(a)
(permitting the legidature to levy additional ten percent on top of taxpayers liailities); 48 U.S.C. §
1421i(c) and (d)(2) (authorizing the Governor to administer and enforce GTIT Smilar to power granted
to the Secretary of the Treasury); 48 U.S.C. § 1421i(f) (extending |I.R.C. pendty provisons to Guam); 48
U.S.C. § 1421i(g) (providing that the government may attach property of individud in violation of mirror
code). These provisons signd that the Didrict Court’'s jurisdiction encompasses only taxpayer suits
involving a pecific tax controversy.
[11] Caselaw bolstersour interpretationof section 1421i(h). In Guam Dai Ichi Hotel, the hotel sued
for arebate under the GEDA qudifying certification. See 998 F.2d 754. The District Court’ sjurisdiction
was found pursuant to subsection (h). See 998 F.2d at 755. The court in that case held:
Thelanguage of the gatute outlining the Federd Didtrict Court’ s jurisdiction dso
compels the conclusion that Federal Didrict Court is where disputes over rebate
amountsshould belitigated. Congress provided that the Digtrict Court should exercise

jurisdiction over any judicid proceeding “with respect” to the territoria tax, expresdy
dating that any suitsalleging recovery or rebates of the Territorial tax are to be heard
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in the digtrict court. 48 U.S.C. 8§ 1421i(h)(2). As the Appellate Division correctly
concluded, the “plain reading” of bothprovisons of the jurisdictiond statute“ compels the
conclusion that [Congress| contemplated that al suits for a refund of income taxes,
whatever the basis for the suit, be brought in the Digtrict court.”
Id. (emphasis added). Other cases provide examplesof how section 1421i(h) hasbeeninvoked to confer
jurisdiction over specific tax controverses. In Government of Guamyv. Kaanehe, the dispute centered
on the collection of withholding taxes from abar. See 124 F. Supp. 15 (D. Guam 1954). The Didrict
Court examined the legdlity of assessments under GTIT involving an individud taxpayer in Wilson v.
Kennedy, 123 F. Supp. 156 (D. Guam 1954). The Ninth Circuit alsoruled onataxpayer’s chalenge to
tax on income earned while on Guam in Phelan v. Taitano, 233 F.2d 117 (Sth Cir. 1956), on the
recovery of GTIT pad in Government of Guam v. Koster, 362 F.2d 248 (Sth Cir. 1966), a refund
sought of GTIT in Sayre & Co. v. Riddell, 395 F.2d 407 (Sth Cir. 1986) (enbanc) (“Sayre’), and refund
of the business privilege tax in Bank of America, Nat’| Trust and Sav. Ass' nv. Chaco, 539 F.2d 1226

(9th Cir. 1976) (per curiam) (“Chaco I”). In each of these cases, we find that the action involved a

taxpayer and a specific tax controversy.
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[12] Suchafinding is consstent with federa condtitutional and prudential limitations restraining district
courtsfromassuming jurisdictionover various disputes. The*case or controversy” limitation of the United
States Condtitution prohibits federa courts from rendering advisory opinions. See Aetna Lifelns. Co. v.
Haworth, 300 U.S. 227,57 S. Ct. 461 (1937); U.S. ConsT. amend. X. Aetna announced the meaning
of “controversy” in the congtitutiona sense asfollows:
A *“controversy” in this sense must be one that is gppropriate for judicia

determination. A judticidble controversy isthus digtinguished from a difference or dispute

of a hypothetical or abstract character; from one that is academic or moot. The

controversy must be definite and concrete, touching the legd rdlaions of parties having

adverselegd interests. 1t must be ared and substantia controversy admitting of specific

relief through adecree of acondusive character, as distinguished froman opinionadvisng

what the law would be upon a hypothetical state of facts. . . .
300 U.S. at 240-41, 57 S. Ct. at 464 (citations omitted). InAetna, the controversy concerned a specific
insured, four specific life insurance policies, and a complaint that the policiesbe declared null and void by
reason of |gpse for nonpayment of premiums. 1d. at 237, 239, 57 S. Ct. at 462-63. Such facts congtituted
acontroversy in the condtitutional sense. 1d. at 244, 57 S. Ct. at 465.
[13] Incontrast here, weare asked by the Legidature to render anadvisory opiniononthe applicability
of the EIC to Guam taxpayers and whether the Director is required to pay the refundable EIC. Unlike
GuamDai Ichi Hotel and the other tax cases, no aggrievedtaxpayer, no penalty nor contested assessment

is involved in the instant case. No question arises here over whether the government owes any specific

individud, or individuds, the refundable EIC. Neither is there a controversy in the condtitutiona sense:?

2t might be argued that the District Court of Guam, not being a court created under Article |1l of the United
States Constitution but a court created by Congress in exercise of its authority over the United States possessions, might
not have the same congtitutional and prudential limitations as an Article Il court. However, the Organic Act appears
to set out these limitations on the District Court of Guam. Under the Organic Act, “[t]he District Court of Guam shall
have the jurisdiction of a district court of the United Sates, including, but not limited to, the diversity jurisdiction
provided for in § 1332 of title 28, United States Code, and that of a bankruptcy court of the United States.” 48 U.S.C. §
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No specific legd relationship isat stake, no spedific rdlief issought, nor do the parties have direct adverse
legd interests in this controversy. Instead, the questions here, presented in the form of a request for
declaratory judgment, involve only hypothetica taxpayers, otherwisedigible for EIC, and whether they are
entitled to the tax credit. Thus, it isthe position of this court that the Legidature’ s request for declaratory
judgment fals outsde the Digtrict Court’ s jurisdiction as defined by the Organic Act.
[14] We turn to the next inquiry of whether the instant case falls within our jurisdiction. Congress
granted the Legidature authority to create local courts and definether jurisdictionover certainproceedings.
Under the Organic Act,
Thelegidaiuremay vest in the locd courts jurisdictionover dl causesin Guamover which
any court established by the Congtitution and laws of the United States does not have
exdusve jurigdiction.  Such jurisdiction shdl be subject to the exclusive or concurrent
jurisdiction conferred on the Digtrict Court of Guam by section 1424(b) of thistitle.
48 U.S.C. §1424-1. Having determined that the Didtrict Court doesnot haveexclusveorigind jurisdiction
over this request for declaratory judgment, we review the pertinent statute to determine if the Legidature
has conferred on this court jurisdiction to hear such requests.
[15] Under 7 GCA § 4104,
The Governor, in writing, or the Guam Legidaure, by resolution, may request
declaratory judgmentsfrom the Supreme Court as to the inter pretation of any law,
federal or local lying within the jurisdiction of the courts of Guam to decide, and
upon any question affecting the powers and duties of the Governor and the
operation of the Executive Branch, or the Guam Legidature, respectively. The
declaratory judgments may beissued only whereit is a matter of great public interest and
the normal process of law would cause undue delay. Such declaratory judgmentsshdl not

be avalable to private parties. The Supreme Court shall, pursuant to its rules and
procedure, permit interested parties to be heard on the questions presented and shall

1424(b) (1954) (emphasis added). Thus, while not an Article 11l court, the District Court of Guam appears bound by
similar constitutional and prudential limitations.
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render itswrittenjudgment hereon. Upon awriting, or resolution in the case of the Guam

Legidature, by the party submitting the request for the declaratory judgment that the party

wishes the Supreme Court to dismiss its petition for declaratory judgment, the Supreme

Court shdl no longer have jurisdiction and shdl dismiss without prejudicethe declaratory

judgment case, provided that the request isfiled withthe Supreme Court at any time before

the court renders its written decison.
7 GCA 84104 (1994) (emphasis added). Thus, through the power given the Legidaturefrom Congress,
this court has been granted the authority to issue advisory opinions interpreting any federal or local law and
deciding any question affecting the powers and duties of the Governor and the operation of the Executive
Branch.
[16] The questions presented by the Legidature invalve interpretation of federal law, specificaly the
Organic Act, as it relates to the Governor’s enforcement duty and the applicability of the EIC, whichis
contained inthe |.R.C. The Legidature dlegesthat digible taxpayers are deprived of the refundable EIC
because of the Executive Branch’srefusa to mirror the 1.R.C. with regard to the EIC. Furthermore, the
court is concerned about the potential for undue delay in adjudicating these questionsif the Legidature
waited until ataxpayer pursued litigationonthe EIC. Becausedigibletaxpayersare generdly indigent and
without the financid means to chalenge the Governor’ s decision not to pay out any refundable EIC, there

is the possihility that such an action may never be filed. These considerations compel a finding that the

Legidature srequest for declaratory judgment, pursuant to 7 GCA 8 4104, is properly before this court.
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[1.

[17] Havingdecided that we have jurisdiction, we turn to the substance of the Legidature’ srequest for
declaratory judgment and the first question presented for our review. 1nasserting that Guam taxpayersare
entitled to the EIC, the Legidature argues that, until section 32 of the |.R.C. is expressy excluded from
the GTIT, or until Guamenactsitsown tax code inlieuof the mirror code, Guammus followthe EIC. The
Legidature contends that, according to Sayre and Kaaneche, section 1421i requires Guam to gpply the
|.R.C. to persons and incomeswithinthe territory’ sboundaries. Seealso|.R.C. 8 7651(2)(B) (extending
the adminigtration, collection and enforcement provisions of I.R.C. to U.S. possessions). TheLegidature
aso emphasizesthat, after Revenue Ruling 96-001 hated EIC paymentsto digible taxpayers, it enacted
aseries of statutes making the EIC applicable to Guam taxpayers “to the full extent permitted by federa
law” and gpproved continuing gppropriations from the genera fund to pay for the EIC. See Public Law
Nos. 23-74, 24-61, 25-03, 25-43. According to the Legidature, the Governor isbound by both federal
and Guam|aw to pay therefundable EIC to digible taxpayers. Because section 1421i imposesthe enlisted
provisons of the |.R.C. asthe tax code of Guam, because section 32 is specificdly included in the enlisted
aoplicable chapters of the 1.R.C., and because Guam law has made section 32 gpplicable to Guam
taxpayers, the Legidature urgesthis court to hold that Guamtaxpayersareentitledto receive the refundable
EIC.

[18] The Governor counters by acknowledging that while, “it is undeniably true that section 32 is part
of Subtitle A of the[I.R.C.] . .. whichappliesto Guam. . .”, when viewed through the lens of the Organic
Act, paticularly those sections egtablishing the GTIT, Congress did not intend to make section 32

gpplicable to Guam. Governor’sOpening Brief at 13-14. In support of thisargument, the Governor points
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to Congress somissonof Socia Security taxesfromthe Organic Act inorder to shidd Guam from Socid
Security’s fiscd impacts. The Governor argues that likewise the EIC does not gpply to Guam since its
funding in the United States is paid by Socia Security taxes and Congress has not appropriated such
funding to pay for the EIC on Guam. Insteed, the EIC requires the government to useits own fundsto pay
the EIC. Labeling the EIC asasocia wefare program disguised as atax credit, the Governor assertsthat
nowherein its legidative higory isthere an dluson that Congress expected the EIC gpply to Guam. The
Governor suggeststhat the albsence of any mentionof the EIC’ s gpplicability to Guamindicatesthat “ Guam
never crossed any one smind.” Governor's Opening Brief at 17.

[19] We dissgree. Nothing in section 32 of the I.R.C., nor its legidative history indicates that
Congress sfallure to address Guam and the other mirror code jurisdictions, when enacting the EIC, was
anoversght. Infact, while the Governor seizes on just one of the objectives in establishing the EIC, we
note that not only did Congressintend to reduce the disncentive towork caused by the impositionof Social
Security taxes on earned income, but it also sought to provide relief for low-income families hurt by risng
food and energy prices and to simulate the economy by funnding fundsto persons likdly to spend money
immediaidy. See Sorenson, 475 U.S. at 864, 106 S. Ct. at 1608-09 (diting congressona committee
reports, hearings and other legidative materids). The fact that Guamdoes not pay certain Social Security
taxes should not prevent low-income families, who reside on Guam, from being paid the refundable EIC
when thereis no indication from Congress that, in designating the beneficiaries of this tax program, Guam
low-income families were to be excluded.

[20] Moreover, thereisample evidence contradicting the Governor’ s argument, inlight of the numerous

opportunities that Congresshasdedt withthe EIC asit relatesto Guam. Congress could have addressed
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thisissue when it passed the Omnibus Territories Act in 1986, or very recently, when it passed the Guam
Omnibus Opportunities Act. Likewise, Congresscould have provided for the non-applicability of EIC by
modifyingthe |.R.C. directly, asit did when providing the governors of the possessions of the United States
the power to dter calings for qualified mortgage bonds. See 48 GCA § 1421i(h) (adding authority under
the l.R.C. in Section 204 of the Act of October 5, 1984, P.L. 98-454). We mug assume that Congress
knew what it was doing when it implemented the EIC without making it specificaly ingpplicable to Guam.
The Governor’s contention that Congress's failure to address the EIC's effects on Guam was mere
inadvertence is pure speculation and is not grounded on sound solid evidence either in the language of
section 32 itsHf or itslegidative hisory.
[21] Theingant case stands in contrast to Flores v. Guam, where the Ninth Circuit examined the
legidative higtory of the 1958 amendments to the Organic Act and found in a Senate Report a statement
that section 932 of the I.R.C. is to be excluded fromthe GTIT. See 444 F.2d 284, 287-88 (9th Cir.
1971). Accordingly, theNinth Circuit held that “ section [932] issmply not apart of thetax law of Guam.”
Seeid. a 288. The Governor offers no such specific evidence to buttress his clam. Absent any clear
indicationfrom Congress, we will not imputeto itscomplete silence on the EIC’ s gpplicability to Guam an
intent to exclude our lower-income taxpayers from recelving the benefits of this tax program.
[22] Nor do we agree with the Governor’s second argument that section 32 is inorganic because it
undermines the government’ s ability to attain salf-sufficiency and to control expendituresin financing other

government programs and sarvices, pursuant to section 1423j of the Organic Act.® Admittedly, the mirror

3Section 1423 provides:

Appropriations by the Legislature Authorized. (a) Appropriations, except as otherwise provided in
this chapter, and except such appropriations as shall be made from time to time by the congress of the
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code was implemented with the immediate purpose of rdieving the United States Treasury from making
direct gppropriaions to Guam and of making Guam financidly sdf-sufficient.* See Laguana v. Ansell,
102 F. Supp. 919, 920-21 (D. Guam 1952); Chaco |, 539 F.2d at 1227-28. But Congress established
the meansinwhich Guamwasto achieve financiad sdf-aufficiency by creeting, insection 14211, “a separate
integra taxing structure for Guam ‘mirroring’ the provisions of the federal tax code, except for those
provision which were incompatible with such a ‘ separate tax’ structure.” Sayre, 395 F.2d at 410. In
Flores, the Ninth Circuit found the following excerpt of legidative history to be the most authoritative
source on congressiond intent in enacting section 1421i(d)(2):

The specific mention of chapter 2 and section 931 of the 1954 code and
of corresponding provisions of the 1939 code from the income-tax laws
inforce in Guam is not intended to exclude other provisions of the 1954
or 1939 codes from the category of provisons which are manifestly
ingpplicable or incompatible with the intent of Congress in making the
income-tax law of the United States applicable in Guam. Other provisons
of the 1954 and 1939 codes which are manifesly ingpplicable or
incompatible with that intent (for instance, section 932 of the 1954 code
and section 252 of the 1939 code) are dso excluded even though not

United States, shall be made by the legislature.

(b) If at the termination of any fiscal year the legislature shall have failed to pass appropriation bills
providing for payments of the necessay current expenses of the government and meeting its legd
obligations for the ensuing fiscal year, then the several sums appropriated in the last appropriation
bills for the objects and purposes therein specified, so far as the same may be applicable, shall be
deemed to be re-appropriated, item by item.

(c) All appropriations made prior to August 1, 1950 shall be available to the government of Guam.
Organic Act § 1423).

4In fact, by not appropriating the needed funding to pay for the EIC, Congress remains consistent with its
original intent not to make direct appropriations to Guam.

Sin reviewing the legidative history of the 1958 amendments to the Organic Act, the Court noted that the
Department of Interior's materials to the Congress make it clear “that the purpose of the amended statute was to give
Guam a separate, integral tax system, which would duplicate the United States' tax system in all substantive particulars.”
Se 395 F.2d a 412. Thus it found that Congress intended that Guam apply the I.R.C., subject to section 1421i(d)(1) “to
persons and income within its territory just as the United States applies the [I.R.C.] . . . to persons and income within its
territory.” Seeid. at 412.



In re request of | Mina Bente Sing’ ko na Lihesaturan Guahan Page 15 of 19
(the EIC Question), Opinion

soecificaly singled out for mention.

Seed44 F.2d at 287. Itfollowsthat, unlessan|.R.C. provisionis* manifesily inapplicable or incompatible’
withthe GTIT, it appliesto Guamtaxpayers® Seeid; 48 U.S.C. § 1421i(d). What isdeemed “ manifestly
ingpplicable or incompatible’” must be drictly construed within congressiond intent of making the income
tax laws of the United States applicablein Guam.” See 539 F.2d at 1227. The Digtrict Court of Guam
had occasion to apply this testinBank of America, Nat’| Trust and Sav. Ass'nv. Chaco (“Chaco 11™),
where it hdd that the Foreign Investors Tax Act of 1964 (“FITA”), was ingpplicable to corporations
incorporated inthe United States but doing businessin Guam. See 423 F.Supp409, 412 (D. Guam1976).
The Didrict Court examined the legidative history of FITA and found that “the very purpose of the Act,
i.e., to increase tax revenues, could be severdly frustrated” if the tax were imposed on the corporate
taxpayer. 1d. at 413. It reasoned that Congress could not have intended to indirectly benefit Guam & the
expense of the United States. Seeid.

[23] Unlike Chaco Il and the FITA, there is no evidence in the record supporting the Governor’s
contention that the gpplication of the EIC in Guam would “severdly frustrate’ congressond intent in

applying the federal income-tax laws to Guam. In fact, we find it especidly difficult to accept the

6The Ninth Circuit’'s recent decision in Gumataotao v. JSU, Dir. of Dep't of Revenue and Taxation, 2001 WL
21012 (9th Cir. Jan. 10, 2001), reinforces our position. Citing, Sayre, 395 F.2d a 412 and the Third Circuit’s decision in
Vitco, 560 F.2d 180, 184-85 (3d Cir. 1977), the Court reiterated Congress's intent to provide uniform tax treatment for U.S.
and Guam taxpayers. See 2001 WL 21012, a *5. Thus, it rejected the taxpayer’s argument that Guam was not authorized
to tax U.S. bonds. Seeid. “[A]llowing Guam to tax the interest from federa bonds would provide uniformity, whereas
disallowing Guam from taxing them would create ‘disparate tax treatment.’” Seeid. It should similarly follow in the
instant casethat allowing Guam to apply the EIC would provide uniformity, whereas disallowing the EIC would invariably
create disparate tax trestment between Guam and U.S. taxpayers. Accordingly, unless Congress expressly indicates
otherwise, the general rule that Guam and U.S. taxpayers are to be afforded uniform tax treatment applies to the
refundable EIC.

Gumataotao aso notes that the Ninth Circuit has never held a provision of the I.R.C. “manifestly inapplicable
or incompatible” with the intent of the Income Tax Section, while acknowledging that only one district court has done
S0, see Bank of Guam v. Chaco, 423 F.Supp. 409, 413 (D. Guam 1976). Gumataotao, 2001 WL 21012, at *5.
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Governor’s position when the government, from 1990 to 1994, paid the EIC and the Legidature has
approved continuing gppropriations from the genera fund to pay for this refundable credit. Accordingto
Ninth Circuit, whendeterminingwhichl.R.C. provisionis* manifestly ingpplicable or incompatible’ we must
grictly construe the provisonwithin congressond intent to establish atax system for Guam mirroring the
I.R.C. See539F.2d a 1227. We hold therefore that, given the absence of any evidence demonstrating
the EIC’ smanifest ingpplicability or incompetibility to Congress sintent in cregting the mirror tax structure
of the GTIT, Guam taxpayers are entitled to the EIC as provided in 26 U.S.C. § 32.

[24] Following our conclusion that Guam taxpayers are entitled to EIC, we likewise hold that the
Director is bound by section 1421i to pay the EIC to digible Guam taxpayers. We agree with the
Legidature that, unless Guam de-links from the |.R.C., in accordance with the Tax Reform Act of 1986,
or unlessan|.R.C. provisonisdeemed “ manifestly incompatible or ingpplicable’ with congressiond intent,
Guam tax officias are limited by section 1421i to rule-making authority affecting GTIT collection and
enforcement, but may not substantively modify any tax law set forth in the .R.C. See Koster, 362 F.2d
at 251; seealso 539 F.2d at 1227-28 (“ Government of Guamis powerlessto vary the terms of the federal
income tax laws as applied to Guam, except as permitted by Congress’).

[25] Theextent of Guamtax officid’ srule-making authority wasinitidly examinedin Koster. 1n 1952,
Guam tax offidds promulgated the following two regulations which deviated from the corresponding
provisonsinthe |.R.C.: (1) defining grossincome to exclude income not derived from Guamand that gross
income under the |.R.C. includesincome fromwhatever sourcederived, and (2) alowing only deductions
whichcould be attributed to income derived from Guam. Thegovernment disallowed Koster’ sdeductions

for busnesslossesinthe U.S., and Kogter brought suit claiming that the regulations were inviolaionof the
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Organic Act’s mirror code provisons. The Ninth Circuit agreed with Koster and opined that, although
under section 1421i(d)(2), tax offidds could promulgate rules and regulaions, consstent with IRS
regulations, but only for GTIT administration or collection of taxes. Koster, 362 F.2d at 250-51. The
Court regjected the government’s argument, premised on the explanatory note in the legidative history of
the 1958 amendments to the Organic Act, that it wasalowed to “ adapt” the |.R.C., whichwas* designed
for ahuge and fully developed economy” to quit a“small and as yet underdeveloped idand territory.” 1d.
The Ninth Circuit reasoned that the excerpt from the legidative history must be congtrued as follows:
The word ‘adapt’ must be read in conjunction with the closng words of the

sentenceinwhichit appears, viz., ‘* * * inaccordance withthe intent and under the terms

of section 31" Section 31, read as a whole, exhibits an intent to apply to Guam the

subgtantive provisons of the income-tax laws of the United States (with specified

exceptions), except where manifesly ingpplicable or incompetible with the intent of that

section. Any adaptation which cannot be so jusdtified is not authorized.
Id.
[26] Weread Koster and the subsequent Ninth Circuit decisions to mean that the enlisted substantive
provisons of the I.R.C. in section 1421i are to be applied to Guam without deviation “except where
manifestly ingpplicable or incompatible’ withthe intent of section 1421i. Thus, tax officids may modify the
mirror code only where such modification concerns tax administration or collection, or where an enlisted
|.R.C. subgantive provison is*“manifestly ingpplicable or incompetible’ with the intent of section 1421i.
Our reading of Koster, in particular, suggests that Guam tax officias are powerlessto tailor the GTIT to
auit the idand’ seconomic situation, thereby rendering indefengble the Governor’ s position that tax officds
may adapt the |.R.C. to meet Guam'’ sfiscd condraints.

[27] LikeKoster, wheretax offidas sought to exclude extrasjurisdictiona income and deductions from

the meaning of gross income by omitting en entire section of the I.R.C., the Director’s refusd, through
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Revenue Ruling 96-001, to pay the refundable EIC to otherwise digible taxpayers, does not involve the
mere administration of the GTIT, but substantively modifies an 1.R.C. provison. We therefore hold that
Revenue Ruling 96-001 is invaid as a matter of law and tax officials may not continue to rely on it as
authority in denying the refundable EIC to otherwise digible low-income taxpayers. Accordingly, the
Director, pursuant to section 32 of the I.R.C. whichappliesto Guamthrough section 1421i, isrequired to
pay the EIC to eigible Guam taxpayers.

[28] Having concluded that the EIC gppliesin Guam and that the Director is obligated to pay the EIC
to digible taxpayers, we do not reach the Governor’s dternative argument that, if in fact section 32 is
ingpplicable in Guam, then the Guam EIC, which incorporates section 32 of the |.R.C. asits operative
provisons, isinorganic. We note neverthelessthat the Legidature sattemptsto implement the Guam EIC
is conastent with Congress's intent in enacting section 1421i because the U.S. treasury does not make

direct appropriations to fund the refundable EIC.

V.
[29] We hold that the Didtrict Court of Guamdoes not have exclusve origind jurisdictionover this case
becauseitisnot ataxpayer suit. This court hasjurisdictionover the Legidaure srequest for adeclaratory
judgment pursuant to 7 GCA § 4104.
[30] Weadsohald that the substantive provisons of the |.R.C. enlisted inthe Organic Act, induding the
EIC, must be applied in mirrored fashion to Guam. Revenue Ruling 96-001 which purportedly removed
the EIC from the GTIT is inorganic as a matter of law becauseit seeks to modify the substance of the

|.R.C. TheGovernor, towhom Congress has delegated thefunctionsof collecting and enforcingthe GTIT,
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is likewise required to enforce and adminigter the EIC.
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