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BEFORE: BENJAMIN J. F. CRUZ, Chief Justice, PETER C. SIGUENZA, JR., Associate Justice, and
JOHN A. MANGLONA, Designated Justice

SIGUENZA, J.:

[1] After abench tria, Town House Department Stores, Inc. (“Town House”) appedls the judgment
of the Superior Court of Guamnot to set aside certain transfers of real property as fraudulent. After review
of the record, withcons deration of and due deferenceto the lower court’ sfindings of fact, we find that the
trid court erred when it concluded that the challenged conveyances were not fraudulent and therefore (1)
reverse its judgment; (2) order that judgment be entered for Town House, and (3) remand for further

proceedings.

|- BACKGROUND
[2] On December 9, 1994, Hi Sup Ahn, aspresident of T& K Development Corp. (“T&K”), executed
a sales contract for the purchase of furniture from Town House at the price of three hundred twenty
thousand dollars ($320,000.00). Between February and November, 1995, Town House had contacted
Ahn regarding T& K’ s falure to make payments on the sales contract and informed him that continued
falureto pay would result in the repossession of the furnitureand referral to anattorney for any deficiency.
Around the same time, Hi Sup and Chung Ok Ahn had been experiencing serious finandid difficulties® On
December 29, 1995, the sdles contract was restructured due to T&K’s inability to make the monthly

payments. Hi Sup Ahn executed the revised contract on behaf of T&K. He additionally executed a

1The record showed that between February and August 1995, Ahn was in default of his mortgage with the
United States Department of Housing and Urban Development; however, the default was subsequently cured in
September of 1995.
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personal guaranty of T&K’s contract with Town House.

[3] Throughout 1996, Hi Sup Ahncontinuedto experiencefinandd difficultiesand was unable to make
paymentson several loans and mortgages. By August of 1996, Hi Sup and Chung Ok Ahnwereindebted
for approximately five hundred forty two thousand dollars ($542,000.00).> On August 9, 1996, Ahn
informed Town House that T& K would be unable to make payments according toitspayment schedule.
Ten days later, on August 19, 1996, the Ahns conveyed dl of thar real property, conssting of interetsin
their BarrigadaHeightsresidence and sevenlotslocated inlpan, to their three adult childrenHi Chung Ahn,
John L. Ahn, and David L. Ahn. The conveyances were accomplished by deeds of gift.

[4] OnJanuary 29, 1997, Town House filed aComplaint onthe guarantyin Town House Department
Sores, Inc. v. Hi Sup Ahn, Superior Court of Guam Civil Case No. CV 0098-97. It successfully obtained
a deficiency judgment againgt Hi Sup Ahn on June 30, 1998. The operdtive facts there were that Town
House saized the furniture and sold it to another. Town House sued for the deficiency and the court
awarded it the sums of $136,184.44 in deficiency and $22,115.41 in interest plus reasonable costs and
attorneys fees. On October 10, 2000, during the pendency of the instant appeal, the case was reversed
and remanded by this court for a determination of whether the re-sale pricewasfar and reasonable. Town
House Dep't. Sores, Inc. v. Ahn, 2000 Guam 29, 1 15.

[5] On August 26, 1998, Town House filed the instant maiter, a Complaint to Set Asde Fraudulent
Conveyances. Benchtria commenced on December 9, 1999. The parties proceeded to present evidence

on the issue of whether the Ahns conveyed property ingft to ther childreninan attempt to defraud Town

2See mortgagee listed supra note 1. In addition, the Ahns were also indebted to the United States Department
of Agriculture, Farm Service Agency, Lee Roy King and Lee King Too.
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House, ascreditor. After the presentation of Town House' s case, the Ahns moved for a directed verdict
whichwas denied by the court. Inits written Decision and Order onthe motion, the court found that Town
House had made a prima facie showing of afraudulent conveyance. See Town House v. Ahn, CV 2022-
98 (Super. Ct. Guam Feb. 29, 2000) (Decision and Order).

[6] In its Findings of Fact and Conclusions of Law, the court found, in addition to the facts outlined
above, that the childrenof the Ahns collectively decided to assist their parents by taking over the mortgage
payments on the properties conveyed to themand that, as of the date of trid, they have continued to make
payments on the mortgages directly to the mortgagees. See Town Housev. Ahn, CV 2022-98 (Super. Ct.
Guam Feb. 29, 2000) (Findings of Fact and Conclusons of Law). The court specificaly found that the
transfer was intended to prevent forecl osure onthe properties by the parties holding mortgages. The court
then concluded that judgment for the Ahns was appropriate. It observed that, pursuant to 20 GCA 88
6101 and 6103, a creditor who requests a transfer or conveyance to be set aside bears the burden of
proving that the transfer or conveyance was an attempt to delay or defraud the creditor but that the intent
to avoid foreclosure is not a fraudulent conveyance where the property is conveyed prior to ajudgment
againg the grantor. The court found that the Ahns intended to transfer the propertiesin an effort to avoid
foreclosure by the severa mortgagees and not the avoidance of a potentia lawvsuit for deficiency by Town
House.

[7] Town House gpped s from the judgment of the lower court.

Il

I
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[1- DISCUSSION
[8]  Juridiction over the matter is obtained pursuant to Title 7 GCA 88 3107 and 3108 (1994). Prior
to oral argument, on October 12, 2000, the Ahns filed an Emergency Motion to Dismiss for Mootness.
The Ahns, after being ordered by this court to properly brief the issues, submitted a Second Motion to

Dismiss which was filed on October 17, 2000. Town House filed its Opposition on October 20, 2000.

A- MOOTNESS

[9] Wefirg proceed to dispose of the Ahns Moation to Dismissonthe groundsthat the indant appeal
has beenrendered moot by virtue of this court’ sdecisonin Town Housev. Ahn, 2000 Guam 29 (Superior
Court Case No. CV0098-97). “A dam becomes moot only when the issues are no longer live or the
partieslack alegally cognizable interest in the outcome.” United States v. Ripinsky, 20 F. 3d 359, 361
(9™ Cir. 1994) (citations and internal quiotations omitted). Mootness can arise at any stage of litigation. See
Calderonv.Moore, 518U.S.149, 150,116 S. Ct. 2066, 2067 (1996) (citations omitted). “[Clourts may
not give opinions uponmoot questions or abstract propositions.” 1d. Thus, an appeal should be dismissed
as moot when, by virtue of an intervening event, the gppellate court cannot grant effectud rdief whatever
in favor of the appdlant. Id.

[10] Theingtant spped arises from an adverse decision by the Superior Court whichhdd that various
conveyances of real property were not fraudulent asagaing a creditor, Town House. The intervening event
that the Ahns daim rendered the case moat is this court’s decision in the action seeking a deficiency

judgment against the Ahns. This court reversed and remanded that case for the trid court to address the
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issue of whether the re-sale price was far and reasonable. See Town House v. Ahn, 2000 Guam 29 at
1 15. The specific issue raised in that appeal was whether the trid court erred in not making a specific
finding that the goods were resold &t a price which was far and reasonable. 1d. at 5. A review of the
briefsfiled in that matter reved that this was the only chdlenge to the judgment below. Nowhere wasthe
issue of whether or not the Ahns were liable for the debt ever discussed.

[11] It may bearguablethat if the requirementsof Guam R. Civ. P. Rule 70(a) were not satisfied then
the vdidity of Town House' sdamis consequently at issue. However, as outlined below and for purposes
of determining whether atransfer isfraudulent, a party must show that oneis a creditor of the debtor at the
time of the conveyance. See Adamsv. Bell, 5 Cal. 2d 697, 701, 56 P. 2d 208, 209 (Cal. 1936); Stach
Constr. Co. v. Jackson, 594 P.2d 1289, 1291 (Or. Ct. App. 1979). Itisnot necessary that the claim a
sad time be reduced to judgment. Adams, 5 Cd. 2d a 701. Smilarly, the judicidly determined vaidity
of Town House's clam againgt the Ahns for purposes of chdlenging an aleged fraudulent transfer is
ostensibly not anissue for the lower court’s consideration in Superior Court Case No. CV0098-97. The
controversy between the partiesinthe ingtant apped is the validity of the transfers of property & the time
Town House had aclam againg the Ahns. The reversal and remand of the earlier case did nothing but
restore the parties to the circumstances they occupied before the lawauits, i.e., creditor and debtor. As

such, this court’s decision of the instant apped is unaffected.

%It is a remote possibility that on remand the trial court may decide that the precepts of Rule 70(a) are not
satisfied and that Town House had no valid clam against the Ahns. Notwithstanding that such a finding may be beyond
the scope for which remand was predicated, its effect upon this court’s disposition of the instant appea may be
substantial. Today, we have decided that the conveyances at issue were invalid and that judgment be ordered to that
effect. However, the Ahns would not be without recourse pursuant to Rule 60(b) of the Guam Rules of Civil Procedure.
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[12] Therefore, wehold that thiscourt’ s remand of the earlier case between the partieshas not rendered
the instant appeal moot. The effect of the remand isto place the partiesin the same positions that they had
occupied before any judgment was granted. Town House is thus ill a creditor of the Ahns and ill has

gtanding to chalenge atransfer of property as fraudulent.

B- FRAUDULENT CONVEYANCES
[13] Turning to the meritsof the indtant appeal, our standard of review following abenchtrid isthat the
trid court’ s“[f]indings of fact, whether based on oral or documentary evidence, shdl not be set aside unless
clearly erroneous, and due regard shdl be givento the opportunity of thetrid court to judge the credibility
of thewitnesses” See Yang v. Hong, 1998 Guam 9, 1 4 (citations omitted); Hemlani v. Nelson, 2000
Guam20, 18, Estateof Benavente v. Maquera, 2000 Guam$9, 1 7; Craftworld Interiors, Inc. v. King
Enterprises, Inc., 2000 Guam 17, 6; Magnuson v. Video Yesteryear, 85 F.3d 1424, 1427 (9" Cir.
1996). However, its conclusions of law are reviewed de novo. Yang, 1998 Guam 9 at 1 4.
[14] Thetwo Guam gatutory provisions & issuein this case provide as follows:

8§ 6101. Transfers, etc., defraud creditors.

Everytransfer of property or charge thereonmade, every obligation incurred, and

every judicid proceeding taken, with intent to delay or defraud any creditor or other

person of hisdemands, isvoid againg dl creditors of the debtor, and their successorsin

interest, and againgt any person upon whom the estate of the debtor devolvesin trust for

the benefit of others than the debtor.

Title 20 GCA § 6101 (1994) and
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8 6103. Question of fraud, how determined.
In dl cases arisng under 21 GCA 8§ 41101 [Void Instruments, purchases|, or

under the provisons of this Chapter, except as otherwise provided in 7 GCA § 50500

[Transfers, Etc., Defraud Creditors], the question of fraudulent intent is one of fact and

not of law; nor can any transfer or charge be adjudged fraudulent solely on the ground that

it was not made for a vauable consderation; provided, however, that any transfer or

encumbrance of property made or given voluntarily, or without a valuable congderation,

by a party while insolvent or in contemplation of insolvency, shdl be fraudulent, and void

asto exigting creditors.
Title 20 GCA § 6103 (1994).
[15] These provisons were adopted from Cdifornia’s proscription againgt fraudulent transfers as it
existed before the enactment of the 1939 Uniform Fraudulent Conveyance Act, which was subsequently
replaced in 1986. See generally, Cortez v. Vogt, 60 Cd. Rptr. 2d 841, 849 n. 13, 52 Cal.App. 4" 917,
930 n. 13 (Cd. Ct. App. 1997). Spedificdly, 20 GCA 88 6101 and 6103 were derived from former
Sections 3439 and 3442 of the Cdifornia Civil Code, respectively. Thus, Cdifornia precedent, while not
contralling, is hdpful in the gpplication of these gatutes. See Custodio v. Boonprakong, 1999 Guam 5,
1 11; Sumitomo Constr. v. Zhong Ye, Inc., 1997 Guam 8; People v. Quenga, 1997 Guam 6..
[16] Ithasbeenhdd that the distinction between sections 3439 and 3442 is that the questionof actual
intent is contralling in actions brought under the former, whereas the question of actud intent isimmateria
to actions brought under the latter. See Millard v. Epsteen, 58 Cal.App. 2d 612, 614, 137 P. 2d 717,
718 (Cal.Dist.Ct.App. 1943) (citations omitted). Additiondly, section3442 isinapplicable to aconveyance
madefor avauable condgderation. See Millard, 58 Cal.App. 2d at 614. Generally, these statutes should

be liberaly construed to effect their purpose:



Town House Dep't. Soresv. Hi Sup Ahn, et. al., Opinion Page 9 of 15

[t]hat purpose undoubtedly is to prevent debtors from placing property which legitimatdy
should be available for the satisfaction of demands of creditors beyond their reach, or in
other words, to compel a person engaging in businessto take the hazards and risksthereof
aswadl asthe chancesfor profit. If misfortune should overtake him, he mugt faceit himsdf,
and not attempt to saddle it onto those who have extended him credit and trusted in his
commercid integrity.
Borgfeldt v. Curry, 25 Cal.App. 624, 626, 144 P. 976, 977 (Cal.Dist.Ct.App. 1914).
[17]  With these genera considerations inmind, we proceed to assess thelower court’s conclusion that

the conveyances were not fraudulent asto Town House.

1. Fraudulent Transfers under 20 GCA § 6101

[18] Itisundisputed that Town Housewasacreditor of Ahnat the time the conveyance was made. The
guaranty making the Ahns liable to Town House was executed on December 29, 1995. The alleged
fraudulent conveyances occurred via deeds of gift to the Ahns children in joint tenancy on August 19,
1996. Town House s suit on the deficiency was filed on January 29, 1997. The fact that the lighility had
not beenreduced to ajudgment at the time of the conveyance isimmaterid. See Adams, 5 Cd. 2d at 701,
56 P. 2d at 209.

[19] For purposes of determining whether to set aside a conveyance of property pursuant to 20 GCA
§6101, the question of actua intent to defraud the creditor isthe essential dement of acause of action. See
Millard, 58 Cal.App. 2d at 614, 137 P. 2d at 718. Thus, it mug be “affirmatively shown by suffident
evidence that the transfer was made by the transferor with the intent to delay or defraud his creditors or
other persons owning and holding demands againg him.” See Hanscome-James-Winship v. Ainger, 71

Cal.App. 735, 740, 236 P. 325, 327 (Cal .Dist.Ct.App. 1925).
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[20] Here, the trid court found that the transfer was made to avoid foreclosure by the severa
mortgagees and not the specific avoidance of the claim of Town House. We do not see how such a
conclusion can be reached in spite of the existence of facts and circumstances showing: (1) that the Ahns
were warned of possble repercussons from T&K's continued delinquency on account and of the
possihility of lega action for any deficiency after repossesson and sale of the goods under the contract;
(2) that on August 9, 1996, the Ahnsinformed TownHousethat T& K would be unable to make payments,
(3) that ten days later, the Ahns transferred dl of their red property to their three children, effectively
divestingwhatever assetsthey may have had to pay on their persona guaranty; and (4) that dl thisoccurs
againg abackdrop that includesthe fact that the Ahns had been experiencing finandid difficultieswithother
creditors.

[21] Itisevident that the timing of the trandfers, the Stuationof the Ahns withrespect to their creditors,
and the effective inability of Town House to ever recover from the Ahns on the guaranty are compedling
evidence that the it was the Ahns purpose to defeat Town House's recovery under the guaranty by
conveying essentialy dl their assets to their children. The trid court’ sdecisononthe Motionfor Directed
Verdict specificdly found that, on these facts, aprima facie showing of the aleged fraudulent conveyance
was made. See Town House v. Ahn, CV2022-98 (Super. Ct., Feb. 29, 2000) (Decision and Order).
[22] However, the only evidenceto rebut this objective evidence and to justify the lower court’ sfinding
with respect to the lack of fraudulent intent were the defendants contentions that the transferswere made
to avoid foreclosure of the properties by the respective holders of mortgages onthe properties. Itisamore

appropriate characterization of the transfer that in return for their assumption of the mortgage payments
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the children will get legd title of the properties.

[23] Our concern with the lower court’s conclusion is that there was no evidence that any of the
mortgagees had any pending foreclosure proceedings against any of the properties secured by their
respective mortgages. Nor was there evidence of how the assumption of the monthly mortgage payments
by the Ahns' children would have absolved their parents' obligations of the underlying debts. The only
conclusion that the evidence could support is that the only thing accomplished by the transfers was the
frustration, hindrance and delay of Town House s ability to satisfy its dam againg the Ahns.

[24] The sdf-sarving contentions of subjective intent are not enough to have overcome the objective
evidenceof intent to defraud that had been presented by Town House and support the lower court’ sfinding

that the transfers were not intended to defraud Town House.

2. Fraudulent Transfersunder 20 GCA 8 6103
[25] Evenassuming arguendo that the evidence was ambiguous with respect to the actud intent to
defraud, we would il find, however, that the aternative means of avoiding the conveyance provided in
20 GCA 8 6103, is properly invoked to render the conveyances a issue here as void. Although it is is
necessary that it be affirmatively shown by sufficient evidence that the transfer was made by the transferor
withthe intent to delay or defraud his creditors or other persons owning and holding demandsagainst him
to set aside a conveyance under 20 GCA 8 6101; such a showing is immaterid if the conveyanceis set
aside pursuant to 20 GCA 6103. See Hanscome, 71 Cal.App. at 740-41, 236 P. at 327 (discussing CAl.

Civ. Code 88 3439 and 3442).



Town House Dep't. Soresv. Hi Sup Ahn, et. al., Opinion Page 12 of 15

[26] Under that provison, wherea grantor wasinsolvent or in contemplation of insolvency & the time
of conveyance and the absence of vauable considerationis shown thena presumptionthat the conveyance
was fraudulent as againgt creditors of the grantor arises. Id. If such ashowing is made then the burden is
onthe grantor to prove that the conveyance was supported by avauable consderation. Seeld. “A person
is insolvent who either has ceased to pay his debts in the ordinary course of business or cannot pay his
debtsasthey become due. . . .” Title 13 GCA § 1201(23) (1993). Consderationis“any benefit conferred,
or agreed to be conferred, upon the promisor, by any other person, to which the promisor is not lawfully
entitled, or any prejudice suffered, or agreed to be suffered, by such person, other than such as heisat the
time of consent lawfully bound to suffer, as an inducement to the promisor. . . .” Title 18 GCA § 85501
(1992).

[27] Inthiscase, thetrid court’sfindings of fact more than adeguately demonstratethat, & the time of
the conveyances, the Ahns were ether insolvent or in contemplationof insolvency. The court found thét,
at various times between February 1995 and August 1996, the Ahns had been in default of or unable to
make payments on loans and mortgages to the United States Department of Housing and Urban
Deve opment, the United States Department of Agriculture (Farm Service Agency), Lee Roy Tarantino
and Lee King Too and the creditor here, Town House.

[28] However, the next inquiry of whether the conveyances were made without valuable consideration
is ingpposite the trid court’s conclusion. The court below did not make an express finding of valuable
considerationfor the conveyance. Nor does the record contain the deed and itsrecitation of consderation;

however, assuming an expressed cong deration“for love and affection” typica in deeds of gift, while good,
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itisnot valuable consderation. See Hanscome, 71 Cal. App. at 741, 236 P. at 327. Thus, apresumption
arose that the conveyance was fraudulent as against Town House.

[29] TheAhns insg that the transfer was supported by a valuable consideration in thet the tria court

found that their childrencollectively decided to assist their parents by taking over the mortgage payments
on the properties and that they had serviced the debts. But as discussed above, the lower court does not

elaborate how such a transfer would have accomplished the objective of avoiding foreclosure, nor was
there evidence that the properties were facing foreclosure proceedings. There could not have been a
novation because there was no evidence that the mortgagees had assented to the arrangement.* Further,

there was no evidence that the children took any steps to become persondly ligble for or subtitutein the

place of ther parentsvis-a-visthear creditors. No conclusionthat avauable considerationwas exchanged

for the transfer of title to the propertiesis supported by the record.

[30] Thus, pursuant to 20 GCA § 6103, the conveyanceswere fraudulent as against Town House and

they should be set aside.

C. Preference of Creditors
[31] Findly, weturntothe Ahns argument that their conveyances represented a preference of one
set of creditors, the holders of mortgages, over another as dlowed pursuant to 20 GCA 88 5103 and

5104. Those statutes provide:

4In fact, such a transfer usualy results in substantial breach of the terms of a mortgage, acceleration of the
underlying debt and foreclosure.
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§5103. Contracts of debtor valid. In the absence of fraud, every contract of a debtor
isvdid againg dl his creditors, exising or subsequent, who have not acquired alienonthe
property affected by such contract.
Title 20 GCA 8§ 5103 (1992) and
85104. Payments in preference. A debtor may pay one creditor in preference to
another, or may give to one creditor security for the payment of hisdemand inpreference
to another, except as provided in the insolvency law of Guam.
Title 20 GCA § 5104 (1992). These statutes permit the payment of one creditor over another or the
provision as security for payment of his demand in preference to another. However, there is no evidence
that such atransaction occurred here.
[32] [InMillardv. Epsteen, 58 Cd. App. 2d 612, 137 P. 2d 717 (Cal.Dist.Ct.App. 1943), thedebtor
conveyed her undivided one-half interest in redl property to the co-tenant, her sster. The transfer was
made to repay an outstanding debt owed to her sister. The gppellate court there noted that the law
expressly permits a debtor to pay one creditor in preference to another . . . and while
under certain circumstances, atransfer resulting in a preference may be set aside for the
benefit of dl creditorsin bankruptcy proceedings, suchtransfer may not be set asde in an
action of thiskind solely because a preference may have resulted.

Id. at 616, 137 P. 2d at 719. (cting to Cdifornia Civil Code § 3432 upon which 20 GCA 8§ 5104 is
based). Thetrid court found that the conveyance was made for avauable considerationand the appellate
court refused to find otherwise. 1d. At 615-16, 137 P. 2d at 718-19.

[33] As diginguished from this case, the debtor in Millard conveyed the property to repay an
outstanding debt. Here, the transfer of the propertiesdid not go to the Ahns mortgagees; either as payment

on or additional security for anoutstanding obligation. Rather, the properties went to the children and the

children were not creditors of ther parents. Moreover, as discussed above, the evidence suggests an
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dement of fraud, both in actudity and as a presumption pursuant to 20 GCA 88 6101 and 6103,
respectively. Thus, 20 GCA 8§ 5103 provides no impediment to Town House' s clam. Smilarly, 20 GCA
§ 5104 is ingpplicable because the evidence does not demonstrate a preference of one creditor over

another.

[11- CONCLUSION
[34] Based on the foregoing, we DENY the Ahns Motion to Dismiss Appeal for Mootness and
VACATE the judgment of the lower court and ORDER that judgment beenteredinfavor of Town House

and that the conveyances be set aside. The case is further REMANDED for further proceedings

congstent with this opinion.
PETER C. SSGUENZA, JR. JOHN A. MANGLONA
Associate Justice Designated Judtice

BENJAMIN J. F. CRUZ
Chief Judtice



	2000 Guam 32

