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BEFORE: BENJAMIN J.F. CRUZ, Chief Justice, PETER C. SSIGUENZA, Associate Justice and JOHN

A. MANGLONA, Designated Justice.

SIGUENZA, J.:

[1] The Appdllant, P.D. Hemlani, appedls an adverse decision of the Superior Court of Guam on a
Motion for Summary Judgment by Appellees Andrew M. Gayle and Howard Trapp. We agree with the
lower court’ s disposition of the Appellant’s counterclaims of breach of fiduciary duty, congtructive fraud

and professond negligence, and therefore affirm its decision in the entirety.

|. PROCEDURAL AND FACTUAL BACKGROUND
[2] On June 15, 1971, ABC Company of Guam (hereinafter “ABC”) entered into an Option
Agreement withJose L.G. Crisostomo. The Option gave ABC the right to purchase certain red property
located inlnargian, Guam. It was anticipated that Jose L.G. Crisostomo would obtain ownership fromthe
estate of Crisostomo’s father, for which he had been appointed administrator. However, Jose L.G.

Crisostomo died shortly thereafter, and probate was opened for his estate. (In the Matter of the Estate of

Jose Leon Guerrero Crisostomo, Island Court Probate Matter No. 114-71). In December of 1971, the

adminigrator of his estate filed a Petition with the 1dand Court to order and approve the sale and
conveyance of the subject property to ABC. Ogtensibly, the court granted the Petition, conditioned upon

the closure of Mr. Crisostomo’s father’ s probate.!

INeither party was able to provide a copy of the order. The essentials of the order, however, were contained
in the preliminary recitals of the subsequent extensions of the Option Agreement.
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[3] OnJanuary 4, 1972, ABC, asHler, and P.D. Hemlani (hereinafter “Hemlani”), asbuyer, executed
an Option Agreement. In consderation for the payment of $2,000.00, Hemlani was given the exdusive
optionto purchase the subject property at a higher price than what ABC would have paid in the exercise
of its option. The Option Agreement contained the following recital:

7. Representation. The Sdller warrants and represents that the grant of this option is

contingent upon the Idand Court of Guam authorizing the sale of said real property from

the estate of Jose Leon Guerrero Crisostomo (Probate Matter 114-71). In the event the

Idand Court shdl fall to authorize the sdle the Sdler Shdl refund to the Buyer the full

amount of the option paymen.
Further, the Option Agreement, by itsterms, provided that Hemlani had by February 12, 1972, to exercise
the option.
[4] However, on February 10, 1972, ABC and Hemlani executed the firgt of two extensions of the
Option Agreement. In addition to extending the time within which Hemlani could exercise the option to
purchase from February 12, 1972 to August 12, 1972, it also was provided that:

“Sad ABC Company does further agree to exercise dl diligent and reasonable efforts to

assig in the closing of the probate matters which have prevented the said company from

now conveying title to the said lots.”
[5] The second extension was executed by the parties on October 12, 1972, and again extended the
time for exercise of the option “until execution by the administrator of the etate of the agreement of sal€”’
of the Inargjan property has been made in the estate of Jose Leon Guerrero Crisostomo.
[6] OnNovember 29, 1973, Robert E. Shelton, then-counsel for Hemlani, requested an update of the

gtatus of the probate matter and documentation of any and dl efforts made to asss in the dosing of the

matter. It was asserted that Hemlani was ready, willing and able to perform under the terms of the option
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and extenson; and, if the documentation requested was not received, that he would take whatever steps
were proper.
[7] In 1974, Hemlani, now represented by attorney Jack A. Rosenzweig, filed suit against ABC
Company in the Superior Court of Guam, Civil Case No. CV 0806-74, for the specific performance of
the Option Agreement. During the course of discovery, it waslearned that Andrew M. Gayle and Howard
Trapp (hereinafter “Gayle’ and “Trapp”, respectively) were partnersin ABC. At al relevant times, both
Gayle and Trapp were attorneys licensed to practice in Guam. We further observe that the firm of Trapp
& Gayle represented the administrator of the Edtate of Jose L.G. Crisostomo.
[8] OnFebruary 17, 1978, Hemlani, ABC Company, Gayleand Trappstipulatedtothedismiss, with
prejudice, of the suit. As part of the stipulated dismissdl, the parties executed a Revised Option Agreement
which purported to reeffirm the grant of the option to purchase origindly given on January 4, 1972. The
Revised Option Agreement provided that Hemlani would have until February 17, 1983, to exercise the
option to purchase. The Agreement further afirmed the other terms of the origina Option with some
modificationasto the schedule of payments. The Revised Agreement reiterated the fact that the court had
permitted the administrator of the estate of Jose L.G. Crisostomo to execute an agreement to sdll the
property to ABC but only upon the closing of the etate of Crisostomo’s father; and further stated that
ABC, Gayle and Trapp, collectively “sdler”, agreeto:

[U]ndertake to obtain the closing of the said estate of Joaquin Maria Crisostomo <o that

the Property will be distributed to the estate of Jose Leon Guerrero Crisostomo and

thereafter the Sdller shal obtain equitable title thereto by means of an executed and

approved contract of sle fromthe estate of Jose Leon Guerrero Crisostomo, pursuant to
the order of the Court. Such efforts shall be a no cost to the Buyer.
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[9] OnMarch4, 1980, alitleover two years after the Revised Option Agreement had been executed,
Rosenzweig inquired of Gayle and Trapp the status of the estate of Joaguin Maria Crisostomo, and
requested aplan of action for resolution of the probate matter. Rosenzweig again communicated to Gayle
and Trapp on January 26, 1981, about concerns that the property had atax lien imposed upon it and of
his disgppointment that progress had not been made to clear up title on the property because an adverse
clamant in the probate case had not been available. Moreover, it was Sated that:

| cannot impresstoo muchuponyouthe fact that my dient is coming to the belief that your

client (i.e Messs. Trapp & Gayle) are merely stringing him aong and have no intention

of ever clearing up thetitle to the lots, thus preventing him from exercising the option in a

meaningful manner. | havekept Mr. Hemlani & bay by indsting that responsibleindividuas

would not recommit themsalves to an option as Howard and Andy did, unless they were

confident that they could fulfill the promises that they made regarding title. Astime goes

on and on and on without there being any discernible progress in clearing up the title

difficulties, | lose more and more credibility withmy dient who isindined to take the hard-

line approach. 1 have no doubt that the time is getting closer when my dient will ather

recommence litigation or Smply take the case from this officeand place it in the hands of

an attorney who is less patient and amiablethan 1. | would expect that any subsequent

litigation would not be limited to merdly a breach of contract claim, but would also raise

issues of fraud and bad faith.
[10] The Revised Option Agreement was extended, in writing, on September 13, 1983. It provided
that Hemlani would have until July 17, 1985 to exercise the option and that ABC agrees to “continue to
undertake to obtain the closing of the Edtate of Joaquin Maria Crisostomo”.

[11] On November 1, 1985, an Extensonto Option Agreement wasfiled withthe Department of Land
Management which provided, inter alia, (1) that ABC shdl have until January 1, 1987 to undertake the
closing of the Estate of Joaquin Maria Crisostomo; (2) that the deedline for Hemlani’ sexerciseof theoption

isextendedto duly 17, 1988; and (3) that the insrument dated October 29, 1985, be retroactively effective
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asof duly 17, 1985. All other terms of the various agreements would remain in full force and effect.

[12]  On September 6, 1988, Hemlani’s new counsd, Jerry E. Hogan, had written to Gayl€'s attorney
requesting an update. In addition, the letter aleged that Hemlani had even paid red property taxes a the
request of Gayle. On December 23, 1988, ABC' s counsdl responded and confirmed that ABC was not
delaying the matter to defeat Hemlani’ soptionrights. Another letter was sent by Hogan on December 30,
1988. In that letter, ABC' s attorney, by way of acknowledgement dated February 10, 1987, agreed that
Hemlani wasto have ten days to exercise the optionto purchase after ABC Company obtained ownership
of the property and notified Hemlani of the same in writing.

[13] Hoganwroteto Gayle onFebruary 9, 1989, and requested Gayl€e s positiononwhether Hemlani’s
optionhad beenforfeited. Additiondly, Hogan stated that “I must ingst that this questionbe resolved. My
dient is pushing me to resolve this matter and has authorized meto file a declaratory judgment actionif need
be.”

[14] OnMarch 16, 1993, Hemlani ‘s counsdl informed Gayle of hisintention to sue. It gppeared that
nothing happened until February 3, 1994, when Hemlani’s counsdl gave notice to Gayle again of his
intention to maintain an actionagaing the principals of ABC Company if Gayle falled to fileamation in the
probate case to seek enforcement of the origind option agreement entered into by the parties. On April
22, 1994, ABC Company filed a Petition with Decree Confirming Contract for Sale and Order of
Conveyanceof Red Edtate in the probate case for Jose Leon Guerrero Crisostomo. An Objectionto the
Petitionwasfiledon July 13, 1994. On September 17, 1996, the Petitionof ABC Company was dismissed

with prgudice by stipulation.
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[15]  Itisundisputed that Gayle and Trapp and their various law offices did legal work for Hemlani. In
addition, it appeared that Trapp assigned dl of hisinterest in ABC Company to Gayle around March of
1994.

[16] On January 9, 1998, Gayle filed a Complaint in the Superior Court of Guam, Civil Case No.
CV0074-98, requesting adeclaratory judgment that the Option Agreement wasvoid and of no effect, that
itsenforcement was barred by the applicable statutes of limitations, and that Hemlani wasbarred under the
doctrine of collateral estoppel and res judicata from pursuing any dams agangt Gayle. Hemlani,
represented by present counsd, filed his Answer and Counterclam basically admitting a mgority of the
dlegaions in the Complaint. He asserted as counterclams: (1) professiona negligence; (2) breach of
fiduciary obligation; and (3) congtructive fraud. On February 6, 1998, Trapp filed a smilar complaint
againg Hemlani, Superior Court of Guam Civil Case No. CV0325-98. Hemlani filed his answer and
counterclaim againgt Trapp. On October 15, 1998, both cases were consolidated.

[17] OnMarch 8, 1999, Gayle filed a Motion for Summary Judgment which prayed for a declaration
that hehad no lighility other thanthe return of the payment made by Hemlani for the optionand for dismissal
of Hemlani’s counterclaims because (1) they were barred by the relevant statute of limitetions, (2) they
faled to state a claim upon which relief can be granted, (3) the counterclaims are based in part on clams
whichwereraised or should have been raised in the 1974 litigation between the parties and are therefore
precluded by resjudicata, or (4) that Hemlani was precluded frombasing any dam for damages on any

transaction or event which occurred prior to the dismissa of the 1974 litigetion.
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[18] Thematter came before the trid court for hearing on April 28, 1999. In its written Decision and
Order of May 13, 1999, the tria court granted Gayle's Motion for Summary Judgment and held that
Hemlani’ sonly remedy wasthe return of the option payment. The court below found that 7 GCA § 11305
barred Hemlani’ sbreach of fiduciary duty dam. It reasoned that any awareness Hemlani had of any injury
and any fiduciary relaionship between the parties had vanished as of 1974 when Hemlani firgt filed suit.
The court rgected Hemlani’ s argument that the limitations period was tolled until 1996 because he could
not have been aware of the breach until ABC had withdrawn its Petition in the probate proceedings.
However, the court held that Hemlani was not able to advance an issue of materia fact asit related to the
existence of a fiduciary duty between the parties to survive summary judgment. Additionaly, the court
found that the condructive fraud daim was smilaly barred by the satute of limitations. Similar to its
andyss with respect to the fiduciary duty claim, the court concluded that any confidentia relationship
terminated upon the filing of the 1974 lawsuit. Findly, the court rgected Hemlani’sclaim for professond
negligence finding that Hemlani was not an intended beneficiary of Gayl€e's representation of ABC
Company. The court concluded that Hemlani was entitled only to arefund of the option payment.

[19] With respect to Trapp, the court found that some aspectsin that case were not briefed by either
party and that it would be ingppropriate for it to rule onHemlani’ scounterclams againgt Trapp. Judgment
was entered on October 19, 1999 digmissing Trapp’'s complaint and Hemlani’s counterclam  without
prejudice (CV0325-98) but ordering Hemlani’ s counterclaim against Gayle dismissed with prejudice and
ordering the refund of the option payment (CV0074-98). By agreement of the parties, only the case

involving Gayle is the subject of the ingtant gppedl.
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[I. DISCUSSION

[20]  Jurisdiction is not disputed and is found pursuant to Title 7 Guam Code Annotated 88 3107 and
3108(a) (1994 ). Wereview agrant of summary judgment de novo. Guam v. Marfega Trading, 1998
Guam 4, 19; Kimv. Hong, 1997 Guam11, 15; lizuka Corporation v. Kawasho Int’|, 1997 Guam 10,
7. Summary judgment is proper “if the pleadings, depositions, answersto interrogatories, and admissons
on file, together withthe affidavits, if any, show that thereis no genuine issue asto any materid fact.” Guam
R. Civ. P. 56(c) (1995). Thereisagenuine issue if thereis* sufficient evidence “whichestablishesafactud
dispute requiring resolutionby afact-finder. lizuka, 1997 Guam10 at { 7 (citationomitted). However, the
dispute mugt be asto a“materid fact.” 1d. “A ‘maerid’ fact isonethat isrdevant to andement of aclam
or defense and whose exisence might affect the outcome of the auit. . . Disputes over irrdlevant or
unnecessary factswill not preclude a grant of summary judgment.” Id.

[21] If the movent can demondtrate that there are no genuine issues of materid fact, the non-movant
cannot merdly rely on dlegations contained in the complaint, but must produce at least some sgnificant
probative evidence tending to support the complaint. Id. a {8 (citing Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 249, 106 S.Ct. 2505, 2510 (1986)). In addition, the court must view the evidence and
draw inferences in the light most favorable to the non-movant. 1d. (citation omitted).

[22] Thetrid court’s determination thet the claims advanced by Hemlani were time-barred by the
relevant datute of limitations, is reviewed as a question of law, de novo. Grimmett v. Brown, 75 F. 3d
506, 510 (9" Cir. 1996); Washington v. Garrett, 10 F. 3d 1421, 1429 (9" Cir. 1993). Whenthe statute

of limitations begins to runis also question of law reviewed de novo. InreHanna, 72 F. 3d 114, 115 (9"
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Cir. 1996). However, if the question turns on what a reasonable person should know, a mixed question
of law and fact is presented, and the lower court’s conclusion isreviewed for clear error. Rosev. United
States, 905 F. 2d 1257, 1259 (9" Cir. 1990) (citation omitted).
[23] The court below, and the parties agreed, that the relevant statute of limitations applicable to
Hemlani’ scauses of actionfor breach of fiduciary duty and congtructive fraud wasfound pursuant to Title
7 GCA Section 11305 which provides, in relevant part:
Within Three Y ears--.
(4) An action for rdief on the ground of fraud or mistake. The cause of
action in such case not to be deemed to have accrued until the discovery
by the aggrieved party of the facts congtituting the fraud or mistake.
7 GCA § 11305 (1996).
[24] We have hed that the statute of limitations will begin to run when the plaintiff suspects or should
suspect that his injury was caused by wrongdoing or that someone has done something wrong to him.
Custodio v. Boonprakong et. al., 1999 Guam 5, 1 27 (interpreting the discovery rule in the context of
Title 7 GCA § 11308 (1994) with respect to a medica malpractice claim) (citationomitted). Further, we
observed that:
A plantiff need not be aware of the specific acts necessary to establish the clam. . . .
[o]nce the plaintiff has a suspicion of wrongdoing, and therefore an incentive to sue, he
must decide whether to file suit or St on hisrights. . . Consequently, if a suspicion exidts,
the plaintiff cannot St back and wait for the facts to find him as the burden of finding the

factsfals upon his shoulders.

Id. (citations and interna quotations omitted).
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[25] The existence of afiduciary relationship between the parties is a fact to consider in determining
whether a plantiff has exercised reasonable diligence in the inquiry of the exisenceand cause of hisinjury.
See Bourlandv. Salas, DCA Civ. No. 82-0224A, 1986 WL 68919 (D. GuamAp. Div., Oct. 24, 1986)
(citation omitted). However, dthough the rdationship does relax the requirement of diligent inquiry,
discovery does not mean actual knowledge. Id. at *4. Discovery occurs when a plaintiff could have
discovered the wrongful acts with reasonable diligence. Id. (citation omitted). Reasonable diligence is
tested by an objective standard, and when the uncontroverted evidence irrefutably demonstrates that the
plantiff discovered or should have discovered the fraudulent conduct, the issue may be resolved by

summary judgment. Id. (citations omitted).

A. BREACH OF FIDUCIARY DUTY CLAIM

[26] Turming to Hemlani’'s first cause of action, the issue is whether this particular daim was brought
within the limitations period of three years. Examining the record before us we conclude that any breach
of afiduciary dam that Hemlani could have asserted againgt Gayle was time-barred.

[27] We have dedt with a case involving the dlegation of the breach of fiduciary duty owed by an
atorney to his client. See Estate of Benavente v. Maquera, 2000 Guam 9. In that case, we anal ogized
the attorney-client relationship with that of a beneficiary-trustee relationship, and held that there is a
rebuttable presumption that “[t]ransactions between an attorney and dient where an attorney obtains an
advantage from his dient are presumed to be without sufficient consideration and under undue influence

exercised by the attorney.” 1d. a 1 15. (citing Oliker v. Gershunoff, 195 Cd. App. 3d 1288, 1294
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(1988)). The primary effect of the presumption is to hift the burden of proof to the attorney. 1d. We
further held that:

In order for an attorney to overcome the presumption of undue influence which arises
wherethe attorney entersinto a businesstransactionwithhis client, the attorney isrequired
to establishby “ clear and satisfactory” extringc evidence that: (1) the businesstransaction
entered into betweenthe attorney and dlient had been equitable to the client in al materia
respects, (2) prior to entering into the business transaction with the client, the atorney
made ful disclosure to the dient of dl materid information relating to the business
transaction; and (3) the dient had consented to the businesstransactionafter full disclosure
had been made by the attorney to the client.
Id. & 1] 16. (citation omitted).
[28]  Itisnot necessarily determinative that the representationmay have concluded before the transaction
was entered. A transaction between an attorney and his former client must be scrutinized for signs of
unfaimess despite the fact that the attorney-dient reationship has terminated for most purposes.
Hunniecutt v. Sate Bar, 44 Cal. 3d. 362, 371-372, 243 Cal.Rptr. 699 (Cal. 1988).

Sincethe duty of fiddity and good faitharisng out of the confidentid relation of an attorney

and dient isfounded, not onthe professional relationper se, but onthe influencewhichthe

relation creates, such duty does not aways cease immediatdy upon the termination of the

relation but continues as long as the influence therefrom exigts.
Id. at 372 (cting Colstad v. Levine, 67 N.W.2d 648, 654-655 (Minn. 1954)). Thus, insomuch as a
fiduciary obligation is owed by an attorney to a current or former dient in a transaction wholly unrelated
to the representation, it is rdevant to make an inquiry into whether the influence of the rdaion gill exists
at thetime of the transaction.

I

I
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[29] Inthis case, it was undisputed that Hemlani frequently utilized Gayle' s services on other legal
matters before and after the origind option agreement between ABC and Hemlani was executed. Itisaso
undisputed that Gayle had not disclosed hisinvolvement as a partner in ABC Company to Hemlani and that
he was unaware of the fact that Gayle represented the adminidtrator of the Estate of Crisostomo, the
origind owner of the subject of the property, at the time of the Option Agreement. On these fact aone,
it is very obvious that Gayle breached his duty to Hemlani by his sdf-dedling and non-disclosure of his
interest in the transaction. However, it can not be disputed that Hemlani knew or should have known of
the breach, at the latest, by the time it was disclosed during the discovery conducted inthe 1974 litigation.
Thus, any suit should have been brought within three years of its discovery in June 1976.

[30] Wefind incredulous Hemlani’s contention thet even after the 1974 litigation between himsdlf and
Gayle wasterminated, he could dill assert abreach of fiduciary duty againg Gayle. In examining the nature
of afiduciary or confidentid relationship, one Cdifornia court has found that:

The essence of a fiduciary or confidentia relaionship is that the parties do not deal on

equal terms, because the personinwhomtrust and confidenceis reposed and who accepts
that trust and confidence is in a superior podtion to exert unique influence over the

dependent party.
BarbaraA.v. John G., 145 Cdl. App. 3d 369, 383, 193 Cal. Rptr. 422, 431-432 (C4l. Ct. App. 1983).
Thus, if the bags of the duty of fiddity and good faith and fair dedling arises not from the professond
relationper se but fromthe influencethe relation creates, thenthe ultimateissue before this court iswhether
Hemlani has come forward with evidence that demondirates the existence of a genuine issue of fact,

specificaly, that he could have reposed trust and confidence even after he discovered Gayl€ sinfiddlity.
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[31] Hemlani attemptsto creste agenuine issue of materid fact by averringinhis affidavit in support of
the opposition to summary judgment that he had trust and confidence in Gayle and hisfirm. However, the
evidence militates againg afinding that Hemlani reposed within Gayle the trust and confidence typicd in
a fiduciary rdationship as attorney-client. The record here indicates that Hemlani employed several
atorneysto follow up on hisinterest inthe exercise of the option. Mr. Rosenzweig' s letter of January 26,
1981, indicated Hemlani’ s discontent with and suspicion of Gayle in his conduct to date on the issue of
clearing up the title to the property. M oreover, Rosenzweig further represented to Gayle that Hemlani was
more inclined to seek resolution vialitigation and thet it was his opinion that issues of fraud and bed faith
could a0 be raised. Hemlani’ s subsequent counsdl, Mr. Hogan, consistently sought to follow up on the
status of the property’ stitle. In aletter of February 9, 1989, Mr. Hoganindicated that Hemlani wanted to
file a declaratory action. Over the passage of time, the record seems to indicate that Hemlani’s legal
representatives were diligent in their followup and aggressively seeking action from Gayle.

[32] Moreover, the Revised Option Agreement of February 17, 1978 and Gayl€e's conduct provide
no basisfor liahility for the breach of fiduciary duty. Gayl€ s involvement with ABC Company and of his
firm’ srepresentationinthe probate matterswere fully disclosed to Hemlani. Hemlani consented to entering
into the Revised Option Agreement despite the disclosure and he had independent counsdl throughout. In
terms of the equiity of the transaction, Hemlani paid a potentialy refundable $2,000 for the right to purchase
property from ABC. ABC's ownership of the property was aso contingent uponthe confirmationof sde
fromthe court in the probate matter. Thus, it does not appear that the transactionitsdf was not inequitable

on itsface and that Gayle and Hemlani stood as ordinary parties to a contract and not in any confidentia
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relationship.

1. Continuing Wrong Doctrine

[33] Hemlani argues that the cause of action accrued when Gayl€'s firm stipulated to the dismissal of
its petition to confirm the sde to ABC in the probate matter. To escape the operation of the Statute of
limitations, Hemlani assertsthat the facts justify gpplication of the continuing wrong doctrine enunciated in
the case of Tiberi v. Cigna, 89 F. 3d 1423 (10" Cir. 1996). In that case, the Tenth Circuit Court of
Appeds articulated the doctrine as follows:

In actions for rdief, onthe grounds of fraud or mistake. . . the cause of action shdl not be

deemed to have accrued until the fraud [or] mistake. . . hdl have beendiscovered by the

party aggrieved. . . . Normdly, the limitations period begins to run when the plaintiff

discoversthe fraud or when, withreasonabl e diligence, the plaintiff could have discovered

the fraud. . . . Under the continuing wrong doctrine, however, where a tort involves a

continuing or repeated injury, the cause of action accrues at, and limitations begin to run

from, the date of the last injury. . .. Inother words, the Satute of limitations does not begin

to run until the wrong is over and done with.
Id. at 1430-1431. (citations and internal quotations omitted). 1n addition, the doctrine cannot be utilized
where aplantiff’ sinjuryisdefiniteand discoverable, and nothing prevents himfrom coming forward to seek
redress. Id. at 1431.
[34] InTiberi, the plantiff brought an actionagaing aninsurance company for breachof contract, fraud,
misrepresentation, and unfar trade practices. In the origind complaint, he dleged that the defendant’s
mideading conduct subjected it to ligbility for inter alia constructive fraud, fraud, and negligent

misrepresentation.  The appellate court held that there was a genuine issue of materid fact as to whether

the statute should have been tolled by virtue of the continuing wrong doctrine. Id. at 1430. The court
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rejected the defendants’ argument that the continuing wrong doctrine was ingpplicable because the plantiff
had known of hisinjury and the cause thereof since at least four years before the find misrepresentation
was made. |d. 1431. The court held that the plantiff should not be penalized for his delay because it was
defendant’ s misrepresentations that prevented him from ascertaining the cause of hisinjury. 1d.

[35] Hemlani contends that, like the plantiff in Tiberi, he was subjected to numerous fase
representations that tolled the statute. He argues that he was led to believe that the process of ABC's
assumptionof title in the probate proceedings was continuing and that he had no knowledge of any breach
of fiduciary duty until Gayle had essentidly prevented Hemlani from meaningfully exercising his option to
purchase with ABC by dismissng the petition. It was at that time, Hemlani argues, his cause of action
accrued because it wasthefind act of a continuing course of misconduct and only at that time could he
have redized any damages.

[36] However, Hemlani misapprehends the applicability of the doctrine announced in Tiberi. As
discussed above, the breach of any fiduciary duty because of non-disclosure of a conflict would have
accrued as of three years after hisdiscovery, at the latest in August 1979. Entering into the Revised Option
Agreement and the subsequent extensions, Hemlani had full disclosure, consented to, and received the
benefit of independent counsd. Any breach or non-performance on Gayl€ spart of the Option Agreement
consequently soundsin contract, rather thanonthe basis of any breach of fiduciary duty. Moreover, unlike
the plaintiff in Tiberi, Hemlani was not so beholden to Gayl€e's interests in the transaction that he could
invest agreat deal of trust inGayle. To the contrary, it isevident that he was aware of the adversarid nature

of his rdaionship with Gayle because he continualy and aggressvely sought performance from Gayle.
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2. Estoppd

[37] Inasomewhat related argument, Hemlani alegesthat Gayle is estopped fromasserting the defense
because the issue of whether or not he was lulled into inaction as a result of Gayl€ s representations, isan
issue of materid fact and summary judgment is precluded. Insupport of the argument, Hemlani citesto the
case of Interdonato v. Interdonato, 521 A. 2d 1124 (D.C. Ct. App. 1987). There the court observed
that “[a] defendant is estopped fromasserting the statute of limitations as a bar to plantiff’ sactionif he has
done anything that would tend to lull the plaintiff into inactionand thereby permit the satutory limitetion to
runaganghim.” Id. at 1135. (citations omitted). Thedidtrict court found that issuesof materid fact existed
as to whether the defendant was estopped fromasserting the limitations bar. 1d. In particular, because the
plaintiff had aleged that promiseswere made which lulled her into inaction from bringing her suit for breach
of fiduciary duty and fraud and the defendant had denied making such promises. Id.

[38] However, in this case Hemlani was dready aware of a breach of fiduciary duty owed to him by
Gayle asearly as1976. The flaw inHemlani’ sargument isthat it presumesthat a fiduciary obligationinured
to his benefit; but, as discussed above, Gayle and Hemlani merdly stand inrelationto each other as parties
to acontract. While the issue of estoppe may be rdevant for a cause of action for breach of contract or
maybe for fraud, the cause of action for breach of fiduciary duty was time-barred.

[39] Therefore, we find that Hemlani could not have or, in fact, have ever reposed the trust and
confidencein Gayle typicd of afiduciary raionship after the 1974 litigation. We see no error inthe lower
court’ s assessment that any fiduciary obligation that may have been owed to Hemlani vanished after that

firg suit and that he is time-barred from pursuing the cause of action for breach of afiduciary duty.
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B. CONSTRUCTIVE FRAUD CLAIM
[40]  Thecourt below smilaly found Hemlani’ sdaim for congtructive fraud wasprecluded by the Statute
of limitations. Guam law defines congructive fraud as follows
Congtructive fraud conssts:
1. In any breach of duty which, without an actudly fraudulent intent, gains an
advantage to the person in fault, or anyone claming under him, by mideading another to
his prejudice, or to the prejudice of anyone claiming under him.
18 GCA § 85309 (1992).
[41] Thisprovisonis patterned after Section 1573 of the Cdifornia Civil Code. “The dements of a
cause of action for congructive fraud are (1) a fiduciary relationship; (2) non-disclosure; (3) intent to
deceive; and (4) reiance and resultinginjury (causation).” General American LifelnsuranceCo. v. Rana,
769 F. Supp. 1121, 1126 (N.D. Cd. 1991) (citation omitted). However, Caifornialaw does not require
that the fiduciary rdaionship dement of congtructive fraud congtitute the legd requirements of establishing
afiduciary duty. 1d. at 1127. “Incases of congructive fraud, theterm*fiduciary relationship” has been used
synonymoudy with the term confidentia relationship.” Id. (citation omitted). Further, the breach of duty
referred to in section 1573 must be one created by the confidentia relationship. Id. (citations omitted).
[42] Hemlani’'scdamin thisregard isthe non-disclosure of (1) Gayl€ s relationship with ABC and (2)
that Gayle was failing to undertake the court approva of the sale of property in the probate matter. With
respect to the non-disclosure of the relationship with ABC that is discussed above. Hemlani knew as of

1976 the relationship but did not pursue it. With respect to the inactivity on the probate matter, the

objective facts militate againg finding that Hemlani reposed into Gayle the trust and confidence necessary
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to establish a confidentia relationship for purposes of this cause of actionafter the 1974 litigation. Without
such ardationship, there was no duty to disclose hisinactivity.

[43] Moreover, Hemlani was well aware of the inactivity. Asearly as 2 years after the Revised Option
Agreement was executed, Hemlani’ s attorneys consstently checked up on and communicated withGayle
and aggressively advocated their client’ s interest.

[44]  Further, because we conclude that Hemlani can not prove an essentia eement of the cause of
action for congructive fraud, that is a confidentid reaionship after the 1974 litigetion, he can not daim

relief from the gatute of limitations bar under the continuing wrong doctrine or estoppdl.

C. LEGAL MALPRACTICE CLAIM

[45] Inthecaseof Johnson v. Superior Court, 38 Cal.App. 4™ 463, 45 Cal. Rptr. 2d 312 (Cal. Ct.
App. 1995) theories of attorney liability to a third party were discussed. Of relevance here, was the
Cdiforniacourt’ s articulation of the Goodman v. Kennedy theory. Id. at 471, 45 Cd. Rptr. 2d at 316.
Essentidly, aduty isimposed infavor of athird party if the purpose of the retention of the attorney was for
the specific objective of benefiting the third party. 1d.

[46] Inthe indant case, there is no dispute that Gayle and hisfirm were the atorneys for ABC at dl
times and that Gayle represented ABC in its acquigition of the property from Crisostomo, and in the sdle
of the property to Hemlani, for a profit to ABC. Thereisno dlegationthat Gayle breached afiduciary duty
to ABC nor has Hemlani provided any evidence that Gayl€ s representation of ABC was to inure to his

specific benefit. Gayl€ s stipulation to withdraw ABC' s petition for confirmation of the sale by the Edtate
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of Crisostomo was made in the face of a chadlenge by the heirs of Crisostomo and in the course of his
representation of ABC. Every aspect of Gayle' s conduct was geared to the benefit of ABC and not to
Hemlani.

[47] Therefore, we hold thet the trid court’s conclusion that Gayle owed no professiona or fiduciary

duty to Hemlani and thus no action could have been maintained by Hemlani must be affirmed.

[1l. CONCLUSION

[48] Therefore, becausewefind no error in the lower court’s conclusions thét the Satute of limitations
bars Hemlani’s counterdams of breach of fiduciary duty and condructive fraud and that he can not

maintain an action for professona negligence thetria court’s decison is AFFIRMED.
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