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BEFORE: BENJAMIN J. F. CRUZ, Chief Justice, JOHN A. MANGLONA, and STEVEN S.
UNPINGCO, Designated Justices

CRUZ, CJ.

[1] Thetrid court granted David J. Lujan’s Motion for aNew Tria upon afinding thet pro tempore
Judge Marty Taylor was not qudified to preside at the trid in this matter. P.D. Hemlani gppeded. At
issue, are conflicting statutes on the appointment of pro tempore judges. Judge Taylor was gppointed
pursuant to Guam Public Law 21-03. At the time of this gppointment, a potentialy conflicting Satute,
GuamPublic Law 21-126, wasadso ineffect. Thetria court found that P.L. 21-03 wasimpliedly repeded
by P.L. 21-126, and that under the latter statute Judge Marty Taylor did not meet the qudifications of a
pro temporejudge. Upon review of this matter, wefind noimplied repeal of P.L. 21-03 by P.L. 21-126,
and that Judge Taylor’s gppointment pursuant to P.L. 21-03 was vdid. However, we aso find that,
subsequent to Judge Taylor’s gppointment, 7 GCA 8 6108 (1993) went into effect and reped ed both of
the aforementioned public laws. We hold that pursuant to section 6108 Judge Taylor did not meet the
requirements of a pro tempor e judge and was therefore not qudified to presidein this matter. We hereby

affirm the trid court’s decison on other grounds.

PROCEDURAL AND FACTUAL BACKGROUND
[2] This case arose out of a conveyance of community real property without the consent of a spouse.
David J. Lujan (hereinafter “Lujan”) was married to Mary Ann Lujan (hereinafter “Mary Ann”). During

the marriage, the couple acquired two (2) lots of real property as community property. Whiletill married,
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Lujan executed a contract to sdl these lots to Hemlani. Theregfter, P.D. Hemlani (hereinafter “Hemlani”)
executed his own contract to sdll one of the lots a issue to Zhong Ye, Inc., a Guam corporation.  Lujan
subsequently executed a quitclam deed conveying the lots to Hemlani. Mary Ann became aware of the
transfer of property and, onMay 18, 1989, filed her Complaint to Cancel Insrument and to Quiet Title[to]
Community Red Property againgt both Lujan and Hemlani. Mary Ann amended her complaint to include
Zhong Ye Inc. asadefendant. Lujan faled to answer the complaint and Mary Ann took judgment by
default againg him.  Hemlani, however, answered the complaint and filed a cross-clam againgt Lujan.
Summary judgments were entered in favor of Mary Ann.  Theresfter, al the Superior Court of Guam
judges recused themsdves from presiding over the dispute between Hemlani and Lujan. On May 11,
1994, the Presiding Judge of the Superior Court, pursuant to section4 of chapter IV of Guam Public Law
21-03 (hereinafter “P.L. 21-03"), appointed Judge Marty Taylor to St as pro tempore judge. Judge
Taylor was then a member of the judiciary of the Commonwedlth of the Northern Mariana Idands
(hereinafter “CNMI”).

[3] On May 31, 1996, Lujan filed a Motion to Disqudify Judge and Remand Action to the Superior
Court for Reassgnment (hereinafter “Motion to Disquaify and Remand for Reassignment”). Thismation
was argued on June 5, 1996 before another Superior Court judge who denied the motion upon afinding
that the Supreme Court had not assumed jurisdiction at the time of Judge Taylor’s gppointment as pro
tempore judge.

I

I
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[4] The matter proceeded to trid on June 5 and 6, 1996 before Judge Taylor. On April 9, 1997,
Judge Taylor issued Findings of Facts and Conclusons of Law. Judgment in favor of Hemlani was
rendered onMay 16, 1997, and entered on the docket on June 2, 1997. Judgment ontheremainingissue
involving Zhong Y'e, Inc. was entered on January 26, 1999 which made the judgment againg Lujan afind
judgment.

[5] OnFebruary 5, 1999, Lujan filed aMoation for aNew Trid (GRCP 59(a)); or, inthe Alternative,
for Rdief from Judgment (GRCP 60(b)) (hereinafter “Motion for aNew Trid) which was heard by the
same Superior Court judge who heard Lujan’ sprior Motionto Disgudify and Remand for Reassignment.
In the Motion for aNew Trid, and pertinent to this appedl, L ujan asserted that the judgment was null and
void because Judge Taylor was not qudified to serve as a pro tempore judge of the Superior Court of
Guamunder the lawsinforceat the time of his gppointment and a the time of thetrid. Specificdly, Lujan
contended that section 6 of Guam Public Law 21-126 (hereinafter “P.L. 21-126"), whichwasin effect a
the time of Judge Taylor’s gppointment, had superseded P.L. 21-03. On April 22, 1999, the tria court
reversed itsearlier rulingand found that P.L. 21-126 impliedly repeded P.L. 21-03 and that Judge Taylor
was not qudified to serve asapro tempor e judge under the requirements of P.L. 21-126. The tria court
set asde Judge Taylor' s decison and granted Lujan’s Motion for aNew Trid.

[6] On May 12, 1999, Hemlani appeded the lower court’s decison to grant the Motion for a New
Trid. Inresponse, Lujan filed across-gpped in the matter on May 26, 1999. On June 9, 1999, following
the generd rule that an order granting anew trid isinterlocutory and not immediately appeal able, this court

found that the parties had not saisfactorily demonstrated the grounds for an exception to the
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aforementioned rule and we dismissed both the gppea and cross-gppedl for lack of jurisdiction. On June
11, 1999, Hemlani filed a Motion for Recongderation of the Supreme Court’s dismissd. On June 21,
1999, we granted Hemlani’s motion after determining that Hemlani had met the requirements of Title 7

GCA §3108(b) (1994) for the gpped of an interlocutory matter.

DISCUSSION

[7] This court has jurisdiction over this appeal of an order for new tria pursuant to Title 7 GCA §
25102(d) (1993). Further, we find that the qudification of a pro tempore judgeis an issue of generd
importance, the resolution of which will materidly advance the termination of litigation. Thus, we have
jurisdiction pursuant to 7 GCA 8§ 3108 (b)(1) and (3).

[8] Anappeal fromanorder grantingamotionfor anewtrid, shdl be reviewed for abuse of discretion.
Adamsv. Duenas, 1998 Guam 15,  16. “A tria judge abuses his [or] her discretion only when the
decision is based on an erroneous conclusion of law or where the record contains no evidence on which
the judge could have rationdly based the decison.” Midsea Industrial, Inc. v. HK Engineering, LTD.,
1998 Guam 14, 1 4 (citation omitted).

[9] The trid court’s decison to grant a new trid was based on its determination that P.L. 21-126
repealed P.L. 21-03 and wasthe contralling statute when Judge Taylor was appointed judge pro tempore
of the Superior Court on May 11, 1994. Further, the tria court found that under P.L. 21-126, Judge
Taylor did not meet the requirements of a pro tempore judge, that his gopointment was invaid, that his

judgmentsin this case were void, and that anew trid was necessary. In reaching this decison, the trid
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court acknowledged our decisionin Topasna v. Superior Court of Guam, in which we hed that Title 7
GCA 86108 (1993) repealed both P.L. 21-03 and P.L. 21-126 when section 6108 became effective on
April 21, 1996. Topasnav. Superior Court of Guam 1996 Guam 5, 1 13 and 14 . However, thetrial
court found that section 6108 had no effect on Judge Taylor’'s appointment because the section was not
ineffect onthe date of the gppointment and that the proper and legd appointment of a pro tempor e judge
is not rendered invaid by passage of anew law changing the requirements for a pro tempore judge. By
making thisfinding, the trid court based its decison upon an erroneous conclusion of law.

[10] The trid court concluded that the provisons of P.L. 21-126 replaced P.L. 21-03 and that the
irreconcilable conflict between the two statutes indicated areped by implication. The relevant section of
P.L. 21-126 provides:

Assignment and appointment of temporary judges. If the proper dispatch of the
business of the Superior Court so requires, the Presiding Judge of the Superior Court may
appoint one (1) or morejudges pro tempor e fromamong active attorney members of the
Guam Bar Association in good standing to serve for designated temporary periodsin the
court under the following conditions: (i) Suchjudges shdl only be appointed ona case-by-
case basis as needed to try cases for whichfull-time judges are not available; and (i) such
judges shdl meet dl the academic and other qudifications of full-timejudges. The Judicid
Council shall establish a schedule of fees to be paid such judges pro tempore for their
sarvices, and the Superior Court is authorized to expend from its current budget the funds
necessary to enable the court to utilize such services of such judges pro tempore.

Guam Pub. L. 21-126:6 (July 28, 1992) (emphasisin origina). The relevant section of P.L. 21-03
provides:

The Presiding Judge of the Superior Court of Guam may assign justices of the High Court
of the Trust Territory of the Pacific Idandsor judgesor justices of courts of record of the
Commonwedlth of the Northern Mariana ldands in good standing, or ajustice or digtrict
court judge of the Ninth Circuit Court of Appedls, including ajudge of the Digtrict Court
of Guam or the Didtrict Court of the Mariana ldands who is appointed by the President,
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or ajudge or judtice from any jurisdiction which extends such privilege to Guam judges,

with the consent of the judge or justice so assgned and of the chief judge of Guam

whenever such an assgnment is necessary for the proper dispatch of the business of the

court. Such judges and justices shdl have dl the powers of ajudge of the Superior Court

of Guam, conagtent with the terms of assignment by the Presiding Judge.
Guam Pub. L. 21-03:1V:4 (April 17, 1991).
[11] Our andyss of whether the latter statute repealed the earlier statute, begins with the rule for
gatutory repeds by implication. “While repeds by implication are disfavored, such reped may be found
when alater satute, covers the whole stuation of an earlier one and is clearly intended as a substitute.”
Topasna, 1996 Guam 5 at { 13 (citations omitted). Turning to specific provisons of the above-
mentioned statutes, P.L. 21-03 authorizesthe Presiding Judge to appoint judges from other jurisdictions,
including the CNMI, as temporary judges of the Superior Court. Public Law 21-126 does not expresdy
exclude the gppointment of extra-territoria jurists but expands the authority of the Presiding Judge to
gppoint temporary judges from the active atorney membership of the Guam Bar Asociation. The trid
court points to the additiona requirements and mandatory language present in P.L. 21-126 which are
absent inP.L. 21-03 (e.g. that gppointmentsare to be on acase-by-case basis, and that temporary judges
are to meet the qudifications of full-time judges) to find that the later statute encompassed the earlier.
However, because reped s byimplicationaredisfavored, thesedifferencesare amply not sufficent to judtify
the tria court’s conclusion.
[12]  Our decisonin Topasna, that 7 GCA § 6108 impliedly repeded both P.L. 21-03 and P.L. 21-

126, is disinguishable. Mogt telling isthat section 6108 entirdly divested the Presiding Judge' s authority

to gppoint temporary judges and addressed the gppointment of temporary judges by the Chief Justice.
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Topasna, 1996 Guam 5 a 113 . Because the Presiding Judge' s authority to gppoint temporary judges
was entirely divested, P.L. 21-03 and P.L. 21-126 were necessxily repealed. Thiscertainly wasnot the
effect of P.L. 21-126 on P.L. 21-03. We conclude that P. L. 21-126 did not cover the “whole Stugtion”
of the gppointment of temporary judges provided by P.L. 21-03 and did not impliedly reped it. Wehold,
therefore, that the trid court’ s conclusionof law was erroneous and that the Presiding Judge’ s gppoi ntment
of Judge Taylor pursuant to P.L. 21-03 was appropriate at the time of the gppointment.

[13] InhisMationforaNew Trid, Lujanargued that section 6108 became effective on April 21, 1996
and after this date, only the Chief Justice could appoint pro tempore judges. Lujan argued that Judge
Taylor was not appointed by the Chief Justice after April 21, 1996, that Judge Taylor was, therefore,
without authority or jurisdiction to hear this case, and that any verdict rendered by Judge Taylor was void.
In response, the trid court found that it did not need to addressthe issue as it had aready held that P.L.
21-126 repedled P.L. 21-03 and Judge Taylor was not qudified. However, thetriad court went on to state
that had Judge Taylor’ s gppointment been proper the appointment would not be rendered invaid dueto
passage of anew law or dueto achange in requirements for pro tempore judges and that section 6108
would bear no effect. Thisconcluson is clearly erroneous.

[14] InTopasna, we held that 7 GCA § 6108 repeaed by implication both P.L. 21-03 and P.L. 21-
126. Topasna, 1996 Guam 5, § 13. Section 6108 went into effect on the date the first Chief Justice of
the Supreme Court assumed office, April 21, 1996. 1d. at §14. Asof April 21, 1996, the Chief Justice
assumed adminidrative supervison over the entire judicid branch of the government of Guam, including

the responghility to appoint pro tempore judges for the Superior Court. Id. at 1 11-14. Thus, the
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requirements for apro tempore judge were set by 7 GCA § 6108(a)* which provided:
When there is no Judge qudified or avallable to hear a cause or action or hearing in the
Superior Court, the Presiding Judge shdl request the Chief Justice to gppoint a Judge pro
tempore to hear the action. SuchJudge pro tempore shdl meet the same qudifications
as aregularly appointed Judge of the Superior Court.
Therefore, the proper procedure after April 21, 1996 for the appointment of Judge Taylor as a pro
tempor e judge of the Superior Court should have been for the Presiding Judge to request the Chief Justice
to makethe appointment.? We find that on or after April 21, 1996, Judge Taylor was not appointed pro
tempor e judge by the Chief Justice and that any actions taken by Judge Taylor after this date in this case
are void and without effect. See e.g. Toby v. Superior Court of Los Angeles, 47 P.2d 338 (Cdl. Dist.
Ct. App. 1935) (holding atemporary judge’ sacts are void when such judge is without statutory authority
to preside). On thisbasis, wehald that anew trid is necessary and affirmthe tria court’ sdecisonto grant
anew trid.
[15] We note Hemlani’ sargument that L ujanwaived any objection to Judge Taylor presiding over this

case. Hemlani arguesthat our holding in Topasna, that the disgudification of a judge is a jurisdictiond

defect which cannot be waived, should not apply in civil cases. Topasna, 1996 Guam5 a 6. In

! We note that after the appointment of Judge Taylor, Guam Public Law 24-139 amended 7 GCA § 6108 and
restored the Presiding Judge with the power to appoint pro tempore judges. We further note that subsequent to its
enactment, P.L. 24-139 was determined to be void by pocket-veto. Pangelinan v. Gutierrez, 2000 Guam 11. However,
al references herein to 7 GCA § 6108 are to the statute as it existed on June 5, 1996, the date of the trial court’s ruling on
Lujan’s Motion to Disqualify Judge and Remand for Reassignment.

2 We note that Judge Taylor would not have qualified for appointment because he did not meet the
qualifications of a regular judge of the Superior Court as per section 6108(a). Under this section, the qualifications of
a judge are set forth in Title 7 GCA § 3109(c) (1994), which requires that a judge of the Superior Court must be a bona
fide resident of Guam for five years and have actively practiced law in Guam for seven years. While it is possible for a
judge of the CNMI to serve as a judge of the Superior Court, the CNMI judge must first be appointed designated justice
of the Guam Supreme Court by the Governor pursuant to Title 7 GCA § 3103(b) (1994) and then be directed by the Chief
Justice to sit as designated judge of the Superior Court pursuant to section 3103(g).
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Topasna, the underlying matter concerned the qudifications of anappointed pro tempor e judge to preside
over acrimind matter. 1d. at fff1and 2. Here, the underlying matter iscivil in nature. Hemlani statesthat
the Topasna decision rested on the Texas case of Lee v. Texas, 555 S.W. 2d 121 (Tex. Crim. App.
1977). Hemlani contendsthat Lee was modified by the Texas Supreme Court in Buckholts Independent
School District v. Glaser, 632 SW.2d 146 (Tex. 1982). Specifically, Hemlani states that Buckholts
stands for the proposition that ajudge s disqudification is jurisdictiond only if founded on condtitutiond
grounds. Hemlani’ sreliance on Buckholtsismisplaced. InBuckholts atrid judge faled to recuse himsdlf
froma chalenge to a school bond eection and the court found thet this fallure was not fundamentd error.
Id. at 148. The court explained that the statute requiring the judge to recuse himsdf because he resided
in the county of the contested dection aso contained a provision requiring the presiding judgeto assgn a
judge to hear the motion to recuse. 1d. The court further stated that the mention of motionsto recusein
the statute showed that the legidature did not intend a disgudification that would makedl actions void. 1d.
The court found that the correct procedure was for the gppellants to file amotionto recuse and that their
falureto do so anounted to awaiver of any error by thetrid judge. 1d. Thus, the requirement of filing of
amotionto recuse meant that the disqudification of the judge in Buckholtswas not ajurisdictiona question
and Hemlani’s interpretation of Buckholts is wrong. The issue in Hemlani’s gpped is dissmilar and
Buckholt isingpplicable. Inthisgpped, the ultimate question iswhether the gppointment of Judge Taylor
was vdid. This quedtion is jurisdictiond and under Topasna can be raised a any time. Therefore,
Hemlani’ s argument that L ujan somehow waived any objectionto Judge Taylor’ squdification is meritless.

Lujan previoudy raised theissue in his Motion to Disqudify. Theissuewas preserved and raised againin
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the pogt-trid motion.

[16] Wedsonote Hemlani’sargument that Lujan’ sMotionfor aNew Trid should not have beenheard
by the trid court. Hemlani states that the gpplicable gatute in chdlenging the qudifications of a judge is
Title 7 GCA § 6107 (1993).2 Hemlani daimsthat Lujan based his unsuccessful Motion to Disquaify and
Remand for Reassgnment on section 6107. Hemlani argues that Lujan, having logt this Motion to
Disgudify and Remand for Reassgnment, should have raised the issue of Judge Taylor’s qudificaionsin
an gpped and not in the Motion for aNew Trid, which is the subject of the instant apped.

[17] Hemlani’sargument iswithout merit. Upon review of Lujan’s Mation to Disqudify and Remand
for Reassgnment, we find that it was based on the argument that Judge Taylor was not legaly gppointed
pursuant to 7 GCA 8§ 6108 and 7 GCA 8§ 3103 (b) and (g). The Motion to Disqualify was not based on
the grounds for disgudification set forth in Title 7 GCA 8 6105 (1993) (disqudification for conflicts of
interest) and was, therefore, not based on 7 GCA 8§ 6107. This motion was denied by the same trid court
whichheld that sections 6108 and 3103 had not yet gone into effect because the Supreme Court had not

assumed juridiction. Thetrid court’s holding wasin error. The Supreme Court’ sjurisdiction went into

3 Section 6107 provides:

Objection to competency; procedure. Whenever a Justice or Judge who shal be
disqualified under the provisions of this Chapter to sit or act as such in any action
or proceeding pending before him or her neglects or fails to declare his or her
disqudification in the manner provided by this Chapter, any party to such action
or proceeding who has appeared therein may present to the court and file with the
clerk a written statement objecting to the hearing of such matter or any trial of any
issue of fact or law in such action or proceeding before such Justice or Judge, and
setting forth the fact or facts constituting the ground of the disqualification of such
Justice or Judge. . . .

7 GCA §6107.
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effect on April 21, 1996 which was prior to the hearing on the motion to Disqualify Judge and prior to the
trid on the merits. Had the trid court properly found that the Supreme Court had assumed jurisdiction at
that time, the trid court would have reached a different decison on this motion.

[18] Findly, wenotethat the order gopointing Judge Taylor to this case specified that the appointment
wasto expire uponthe find digpositionof thiscase. Thisis contrary to the very reason for the appointment
of apro tempor e judge and raisesthe posshility that atemporary judge could St ad infinitum congdering
the uncertain duration certain trids could take. “Anindefinitey gppointed or continualy regppointed judge
pro tempore is a contradiction in terms.”  Application of Eng, 776 P.2d 1336, 1344 (Wash. 1989).
Following this reasoning, the gppointment of a pro tempore judgeisto temporarily fill avacancy on the
bench created by the absence or disgudification of any existing judge. Presumably, when vacant bench
postions are filled and a permanent full-ime judge with no conflicts becomes available, the need for a
temporary judge is obviated and the case should be reassigned to the new permanent judge. Guampublic
policy should be that pro tempor e judge gppointments are made when such assgnments are necessary for
the proper dispatchof the court’s business. If such an assgnment becomes unnecessary, the gppointment
should expire. Lujan’spretrid Motion to Disqudify and Remand for Reassignment was the proper motion

to address and accomplish this policy.

CONCLUSION
[19] Protempore Judge Marty Taylor was properly appointed by the Presding Judge pursuant to P.L.

21-03. However, whenthe Chief Justice of the Supreme Court assumed officeon April 21, 1996, 7 GCA
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8§ 6108 went into effect and set the requirementsfor the gppointment of pro tempor e judges. Judge Taylor
did not meet the requirements of section6107, and after April 21, 1996, was no longer qudifiedto preside

in thismatter. The Decison and Order granting anew trid is hereby AFFIRMED.

JOHN A. MANGLONA STEVEN S. UNPINGCO
Desgnated Justice Designated Judtice

BENJAMIN J. F. CRUZ
Chief Judtice
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