IN THE SUPREME COURT OF GUAM

PEOPLE OF GUAM
Plaintiff-Appelles,

VS.
NORBERT P. PEREZ, JR.
Defendant-Appellant

OPINION

Supreme Court Case No. CRA98-015
Superior Court Case No. CM0216-97
CM0449-97
CM0450-97

Filed May 1, 2000

Citeas: 2000 Guam 15

Appedl from the Superior Court of Guam
Argued and submitted on May 11, 1999

Hagétiia, Guam
Appearing for the Plaintiff-Appellee: Appearing for the Defendant-Appellant:
Gerad Egan Mark S. Smith. Esqg.
Assigant Attorney Generd CHING, CIVILLE, CALVO, & TANG
Office of the Attorney Generd A Professional Corporation
Prosecution Divison Suite 400, GCIC Bldg.
2-200E, Guam Judicia Citr. 414 W. Soledad Ave.
120 W. O'Brien Dr. Hagétfia, Guam 96910

Hagatfia, Guam 96910



People v. Perez, Opinion Page 2 of 14

BEFORE: BENJAMIN J. F. CRUZ, Chief Jugtice, PETER C. SSIGUENZA, Associate Judtice, and
RICHARD H. BENSON, Designated Justice.

CRUZ, CJ.:

[1] Appelant Norbert P. Perez, Jr. gppedls his convictions for Obstructing Governmental Functions,
Reckless Conduct, and Obstructing the Public Ways. For the reasons set forth below, we reverse
Appdlant’s conviction for Obstructing Governmenta Functions but affirm the jury’s verdict as to the

remaining charges.

FACTUAL AND PROCEDURAL BACKGROUND

[2] At approximately noon onthree separate occasions. December 15, 1996, December 22, 1996,
and February 16, 1997, Norbert P. Perez, J. (hereinafter, “Appellant”) blocked the outermost
southbound lane of Route 4 by the Chaot Bridge in Sngiana. Appellant utilized cones to block the lane
on the firgt two occasions. He later used cones and 55-gallon drums during the last roadblock.

[3] The record reflects that prior to each incident, the Guam Police Department (“GPD”) received
notice of the time and place of the roadblock. Appelant provided such notice to GPD, viafacsmile, prior
tomog, if not al, of the occasons when he set up the roadblocks. In addition, Appdlant notified thelocal
media of hisintent to form the roadblocks. Upon receiving such notice, GPD placed police vehicles at
points before and after the blockage to dert drivers. Significantly, each time Appelant blocked the road,
GPD approached Appdlant no less than three times, at Six to eght minute intervas, in an effort to have
Appd lant remove both himsdf and the cones from the roadway and cease the traffic blockage. However,

Appdlant would refuse--at timesdating, “I want to be arrested.” It isundisputed that each time Appellant
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was arrested, he surrendered peacefully.

[4] For each of the three incidents, Appellant was charged with committing three offenses. 1)
Obstructing Governmenta Functions, inviolation of Title 9 GCA § 55.45 (1993); 2) Reckless Conduct,
inviolationof Title9 GCA §19.40 (a) (1) and (b) (1994); and 3) Obdtructing the Public Waysinviolation
of Title9 GCA 8§ 61.35 (a) (1996) for atota of nine charges. At trid, Appdlant was found guilty of all

charges. On appedl, Appellant asserts that there was insufficient evidence to support each conviction.

ANALYSIS

[5] This court has jurisdiction over this matter pursuant to Title 7 GCA 88 3107 and 3108 (1994).

A. Obgtructing Governmenta Functions
[6] We firg address whether there was aufficient evidence to support the three convictions for
Obstructionof Governmental Functions pursuant to Title 9 GCA § 55.45 (1993). Inconductingthisreview,
the evidence is viewed in the light most favorable to the prosecutionand we ascertain whether any rationd
trier of fact could have found the essentid elements of the crime beyond a reasonable doubt. Peoplev.
Reyes, 1998 Guam 32, 7 (citation omitted).
[7] Asa consequence of forming the roadbl ocks on three separate occasions, Appdlant wasarrested
and charged for the Obstruction of Governmenta Functions, aviolation of Title 9 GCA § 55.45 which
provides:

A person commits a misdemeanor if he intentiondly obstructs, impairs or perverts the

adminigration of lav or other governmenta function by force, violence, physca

interference or obstacle, breach of officid duty, or any other unlanvful act, except that this
Sectiondoes not apply to flight by a person charged withcrime, refusal to submit to arrest,
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falure to perform alega duty other than an officid duty, or any other means of avoiding
compliance with law without affirmetive interference with governmental functions.

9 GCA 8§55.45 (1993). For each of the dleged offenses, the People had to prove beyond a reasonable
doubt that (1) the defendant, Norbert P. Perez, J.; (2) did intentionally obstruct, impair and pervert the
adminigrationof law or other governmental function; (3) by physica interference and obstacle, that is, by
blocking off Route 4, Singjana, withhisbody and traffic cones; (4) within Guam; and (5) onthe respective
dates.

[8] Our review of the evidence, eveninthe light most favorable to the prosecution, leadsusto conclude
that no rational juror could havefound, beyond areasonable doubt, that the Appdlant obstructed, impaired
or perverted the adminigtration of law or other government function. For the reasons below, we hold that
the prosecution of this particular charge under these circumstances was beyond the proscription of the
instant statute.

[9]  Guam's codification of this offense was whally derived from section 242.1 of the Model Penal
Code. See 9 GCA §55.45 cmts. Other jurisdictions have adopted asmilar provison. Id. See, e.g., N.J.
STAT. ANN. 2C:29-1 (West 1998), and 18 Pa. Cons. STAT.ANN. 8 5101 (West 1998). Beginning with
the American Law Indtitute’'s comments to the corresponding provision of the Modd Pend Code, it was
observed that the purpose of the statute was to prohibit abroad range of behavior that impedes or defeats
the operation of government. MODEL PENAL CODE, § 242.1 cmt. 2 (1980). It is broad because not all
forms of obstruction can be anticipated and precisaly proscribed in specific offenses and because the
existence of aresidua misdemeanor offensefacilitates appropriately narrow definitionof the seriousforms
of obstruction carrying felony pendties. 1d. However, it was dso recognized that certain limitations must

be incorporated otherwise policy decisions expressed elsewhere in the pena code may be nullified. 1d.
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Additiondly, most importantly in our view, the obstruction offense must not be drafted in terms so
expansve that they might be construed to cover palitica agitation againgt government policy or other
exercise of cvil liberties Id. See also 9 GCA §55.45 cmt. Findly, because the statute explicitly exempts
any other means of avoiding compliance with law without afirmaive interference with governmental
functions the object of the obstructive conduct must be a government function in order for the statute to
aoply.

[10] Thus asit pertainstothis case, the question is whether there was a government function or some
adminigration of law occurring a the time of Appellant’s placement of cones and his person upon the
roadway. The People have posited the argument that the protection and safety of the publicin genera was
the government function or adminigtration of law that police personnel were obstructed from performing
by the Appdlant’ s acts. We do not agree.

[11] Anexaminationof howother jurisdictionshaveinterpreted ther respective similar satutescompels
us to hold that Appellant’s conduct here had worked no such impairment of a government function nor
were police personnel obstructed from carrying out their duties. Pennsylvania's statute is substantialy
gmilar to Guam’'s; and, illudtrative of the type of behavior that that statute proscribes and the government

function or adminigration of law that isinvolved, are the following cases® In Commonwealthv. Kelly,

1Pennw|vania’ s statute provides:

A person commits a misdemeanor of the second degree if he intentionally obstructs, impairs or
perverts the administration of law or other governmenta function by force, violence, physical
interference or obstacle, breach of officid duty, or any other unlawful act, except that this section does
not apply to flight by a person charged with a crime, refusal to submit to arrest, failure to perform a
legd duty other than an official duty, or any other means of avoiding compliance with the law without
affirmative interference with governmental functions.

18 PA. CONS. STAT. ANN. 8§ 5101 (West 1998).
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369 A.2d 438 (Pa. Super. Ct. 1976), the defendant, a police officer who was dlegedly being paid money
by a mobster for noninterference with the latter’s gambling operation, had effected the arrest of an
undercover police officer investigaing the crimind enterprise. The arrest led to the agent’s cover being
blown. The court there found that the arrest had been a means to an end, that being the hindrance of the
investigation of the gambling operationand therefore, an obstructiontotheadminigrationof law. 1d. at 443.
Smilaly, in Commonwealth v. Trolene, 397 A.2d 1200 (Pa. Super. Ct. 1979), the defendant’s
conviction for the obstruction of the adminigtration of law was uphed. There, the defendant allegedly
conspired with another to fix the latter’s pending crimina case by spesking to the judge and fasdy
informing the judge that another judge was interested in the defendants. And in Commonweal th v.
Mastrangelo, 414 A. 2d 54 (Pa. 1980), the conviction of a defendant for obstructing the administration
of law or other governmentd function was upheld by the Supreme Court of Pennsylvania. There the
defendant had confronted ameter maid after she had issued a parking citation and proceeded to shout and
hurl offensve commentsat her. The next day, the meter maid was again patrolling the same street and was
agan confronted in the same belligerent manner by the defendant until the meter maid left thearea. The
court found that the defendant, through a course of disorderly conduct, intentiondly obstructed a meter
maid from carrying out her lawful duties. 1d. at 59-60.

[12]  Another jurisdictionwithasimilar provisonisNew Jersey.? Inthecaseof Satev. Perlstein, 502

>New Jersey’s statute provides:

A person commits a disorderly persons offense if he purposely obstructs, impairs or perverts the
administration of lawv or other governmental function or prevents or attempts to prevent a public
servant from lawfully performing an officid function by means of intimidation, force, violence, or
physical interference or obstacle, or by means of any independently unlawful act. This section does
not apply to flight by a person charged with crime, refusal to submit to arrest, failure to perform a legal
duty other than an officid duty, or any other means of avoiding compliance with law without
affirmative interference with governmental functions.
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A.2d 81 (N.J. Super. Ct. App. Div. 1985), a police officer observed the defendant driving a vehicle that
had a door decd on thewindshield. After she had parked, the officer pulled dongsde, exited his vehicle
and confirmed thet it wasadecal. Hethen informed the defendant that it was aviolation of law to obstruct
the windshidd and that that certain type of decal was not alowedto be placed anywhere on motor vehicles.
The officer testified that he was going to alow the defendant to get a scraper to scrape the deca but at
some point she became uncooperative and refused to remove the sticker. The officer told the defendant
if she did not remove the sticker he was going to issue her asummons. The defendant refused and began
to rant and rave at the officer. The officer asked the defendant to produce her driver’'s license and
registration which she refused to tender and continued to spew a barrage of comments to the officer.
Finally, the defendant said she was going to see the chief of police and attempted to drive away and was
eventudly prevented from doing so. The defendant was charged, inter alia, with obstructing the
adminigration of law. The defendant was convicted of the charge and appealed.

[13] The Appdlate Divison rejected each of the defendant’ s arguments and upheld her conviction of
the obstruction charge. Firdt, it found that the defendant had engaged in independently unlawful acts, i.e,
failing to produce her driving credentias upon request of a police officer and attempting to move her car
contrary to the officer’s directions. Perlstein, 502 A.2d at 85. And on the basis of this evidence,
concluded that she had purposely obstructed the performance of the officer’ sduties. Id. Next, the court
found that the defendant did not fit into any of the specified exceptions to the statute. Id. The evidence
clearly showed therewas no refusal to submit to anarrest. 1d. Nor was the defendant charged withacrime

whendhe attempted to flee. 1d. at 85-86. Lastly, the court rej ected the defendant’ sargument that because

N.J. STAT. ANN. § 2C:29-1 (West 1998).
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shefalled to performalegd duty, specificdly, to show her driving credentids, thet the statute did not apply
to her. 1d. a 86. The court reasoned that such areading of the statute would render as superfluous the
provision condemning behavior “by means of any independently unlawful act.” Id. And on that basis, it
declined to construe the provision as advanced by the defendant. 1d.

[14] Our impresson of these cases is that they have in common the factua predicate that the
performance of some governmentd function or the due administration of the law was interfered with,
obstructed, or perverted by the offender’ s conduct. See, e.g., Kelly, 369 A.2d 438 (hinders an ongoing
investigation of anillegd gambling operation); Trolene, 397 A.2d 1200 (attempts to corrupt the judicia
process); Mastrangelo, 414 A.2d 54 (preventsameter ad frompetrolling her assigned areq); Perlstein,
502 A.2d 81 (failure to provide driving credentia's upon request by police enforcing traffic laws).?

[15] ThePeoplé€ srelianceontwo particular casesfor the propositionthat the Appellant’ s conduct was
gppropriately charged for and convicted of is misplaced. Firdt, contrary to the Peopl€ s assertion, Potts
v. City of Lafayette, Ind., 121 F. 3d 1106 (7™ Cir. 1997), was an gpped of the grant of an adverse
summary judgment and not a direct appeal of a conviction. Further, that portion of the decision even
remotely relevant to the indant case is in the court’s discussion of the subgtantive facet of the plantiff's
Fourth Amendment clam. Notwithstanding, in Potts, the plantiff was arrested for ressting alawful order
of alaw enforcement officer by trying to gain entryto araly of the Ku Klux Klan. Under Indianalaw, the
offenseiscommittedwherea person “knowingly or intentiondly forcibly resists, obstructs, or interfereswith

a law enforcement officer . . . while the officer is lanvfully engaged in the execution of his duties as an

3Although the statutory provisions differ, there are other examples illustrative of the behavior that have been
found to obstruct governmental functions or the administration of law in Sate v. Manning, 370 A.2d 499 (N.J. Super.
Ct. App. Div. 1977)(police officer trying to investigate a DUI), and State v. Lashinsky, 404 A.2d 1121 (N.J. 1979)(police
officer trying to secure the scene of an automobile accident)
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officer.” 1d. at 1113. (citation omitted) (quotation in original). The factud predicate in that case was that
law enforcement personnel were there to provide security for the raly and to control the possible
introduction of wegponsin avolatile environment. The Seventh Circuit Court of Appedls concluded that
plaintiff’s conduct congtituted the offense charged and that he was properly arrested upon probable cause
for purposes of the Fourth Amendment. 1d.

[16] The Peopl€'s citation to the case of United States v. Cooley, 1 F. 3d 985 (10" Cir. 1993),
overlooks the government function that was obstructed. In that case, the appellants were abortion
protesters who were arrested after they climbed a fence and sought to block accessto a medica dinic.
They were charged and convicted by a jury of vidating the federa obstruction statute which makesit a
misdemeanor for any person, by threat or force, willfully to prevent, obstruct, impede, or interferewith, or
willfully attempt to prevent, obstruct, impede, or interfere with, the performance of dutiesunder any order,
judgment, or decree of the United States. The gppellants chdlenged the sufficiency of the evidence to
convict them. Again, the factua predicate in that case was the existence of acourt order upon which the
law enforcement personnel, the United States Marshals, were tasked to enforce, specifically ensuring the
free ingressand egressthrough the entrances of the dinic. I1d. at 996. The Tenth Circuit Court of Appesls
found sufficient evidence to sustain the convictions. 1d. However, because the court determined that the
trid judge abused his discretion when he denied the defendants’ motionto disqudify himsdf, it vacated the
convictions and remanded for anew trid before a different judge. 1d. at 998.

[17] Thechargeto the jury included an ingtruction for the meaning of the adminidration of law which
provided: “The adminidration of law means the practicd management and direction of the executive

department, or of the public machinery or functions, or of the operations of the various organs or agencies.
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Direction or overdght of any office, service, or employment.” Transcript, vol. V of V, pp. 79-80 (Trid,
May 8, 1998). While the foregoing may be an adequate definition of what is meant by the adminigtration
of law, we could not discern any evidence that the Appellant’ s actions served to impedeit.

[18] Intheindant case, the evidence adduced at trid was that the police were informed, directly and
indirectly, that Appdlant would be setting up aroadblock dong Route4. Based upon thisinformation, the
policethenformulated an operations plan to ded with the planned protest. It appears that the plancaled
for the placement of officers at various locations to monitor the flow of traffic dong Route 4 and to take
precautions should the roadblock cause some disruptioninthe traffic pattern dong the roadway. Second,
it accounted for the contingency that should Appellant follow through with his actions thet a task force
would be in place to either convince the Appellant to cease his actions or to be arrested.

[19] Appelant's conduct neither interfered with nor obstructed with the officers duties as they were
in place at the time of theincident. The record is devoid of any evidence that Appellant engaged in some
action directed at preventing the police from monitoring traffic dong Route 4. The People argue that
Appdlant somehow interfered with the GPD’ sgenerd duty of ensuring the safety and welfare of the public;
however, we do not see how Appd lant’ s actions prevented the officersfromdischarging that duty. Infact,
the officers peformed thar duty by eventudly aresting Appdlant and clearing the roadblock.
Undoubtedly, the charge of Obstructing the Public Way, pursuant to Title 9 GCA § 61.35 (1996), more
completely and accurately covered the Appdlant’s conduct.

[20] Therefore, because there was no evidence from which arationd juror could have found that the
Appdlant had obstructed, impaired or impeded the administration of law or any other governmental

function by his acts, we reverse Appdlant’ s convictions for this particular charge.
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B. Reckless Conduct under Title 9 GCA § 19.40.
[21] The second issue pertains to the sufficiency of the evidence as to the Reckless Conduct charges.
The dtatute at issue provides in relevant part:

§ 19.40. Reckless Conduct; Defined & Punished.

(@ A personisquilty of reckless conduct if he:

(2) recklessy engagesin conduct whichunjudtifigbly placesor may place
another in danger of death or seriousbodily injury;. ..

(b) Reckless conduct is a misdemeanor.
9 GCA §19.40 (a) (1) and (b) (1994) (emphasis added).
[22]  Section 19.40 punishes “conduct which, though fortuitoudy not resulting aninjury, isrecklesswith
the respect to the creation of danger to life” See9 GCA § 19.40 cmt. In this case, no one was harmed
largdy because GPD was present during the roadblocks to provide for the public's safety. However,
regardless of the absence of harm, the statute prohibitsactions that “ may place another indanger of death
or serious bodily injury.” 9 GCA § 19.40(a)(1) (emphasis added). The record reveasthat Appdlant’s
actions may have placed the motoristsand spectators at the scene in danger. Indeed, the testimony by the
officerswas virtudly unanimous on one point--the blind curves on each end of the roadblock aswell asthe
placement of cones and drums on or by the roadway created a hazard to both motorists and spectators.
[23] Appdlant arguesthat the presence of police officers may have actudly heightened the safety of
gpectators and motoristsin the area. Although this may have been true, this assertion misses the point of
the satute. The fact that GPD created a “plan” or “task force” designed to dea with Appdlant’s
roadblock serves to underscore the risk of danger created by Appellant’s conduct. Appelant smply

cannot take credit for the prudent actions of the officers at the scene, when he alone was responsible for

creeting the hazard in the first place.
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[24] To conclude, it is undisputed that GPD was present fromthe very onset of Appellant’ s roadblocks
in order to help prevent harm from occurring. However, the fact that no harm occurred does not
necessarily take Appellant’sconduct out of the scope of reckless conduct. The statute punishes conduct
that either results in harm or may result in harm.  Therefore, because the record clearly reflects that
Appdlant’s conduct may have created a serious risk of desth or serious bodily harm, we believe that a

rationd trier of fact could find the essentid dements of the crime beyond a reasonable doubt.

C. Obstructing the Public Way under Title 9 GCA § 61.35.

[25] Thethird and findissue pertains to whether or not the People provided sufficdent evidenceto prove
adl the dements of Obstructing the Public Way under Title 9 GCA §61.35. Thiscourt onceagainreviews
the evidence in the light most favorable to the prosecution to ascertain whether any rationd trier of fact
could have found the essentia eements of the crime beyond a reasonable doubt. People v. Reyes, 1998
Guam 32, 7. Once again, thisisa highly deferentid standard. 1d.

[26] Appelant contends that the road at issue was not proven to be a “public way.” Section 61.35
provides:

Obgtructing the Public Ways, Defined & Punished.

(8 A person commits a petty misdemeanor if he unreasonably obstructs the free
passage of foot or vehicular traffic onany public way, and refusesto cease or remove the
obstruction upon alawful order to do so given him by alaw enforcement office.

(b) As used in this Section, public way means any public highway or sidewalk,
privateway lad out under authority of statute, way dedicated to public use, or way upon
which the public has aright of access or has access as invitees or licensees.

I

Il
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9 GCA § 61.35 (1996).4

[27] Therecord revedsthat Carl T.C. Gutierrez, Governor of Guam, aswell as a representetive of Land
Management testified that the road inquestionwasindeed a“publicway.” Inview of the highly deferentia
standard we must gpply to this andyss, we believe that ample evidence exists whereby arationd trier of
fact could conclude that the road at issueisindeed, a*public way.”

[28] Appdlant further contends that the People falled to prove that Appellant disobeyed a “lawful
order.” Therecord revedsthat GPD made severd “requests’ and “warnings’ directed toward Appel lant
to stop blocking the road. Upon review of the entire trid transcript, we note that there were numerous
instances whereby witnessestestified that they “warned,” “informed,” “ requested,” and “asked” Appdlant
to remove himself and the cones/drums.

[29] Asto the instant matter, the requirement of a specificaly labeled “order” is unnecessary especidly
congdering that Title 9 GCA 8§ 61.35 focuses upon the conduct of the individua obstructing apublic way,
and not the actions of the officids. Given the context of the Stuation, we are satisfied that sufficient
evidence exigs to sugtain the convictions, particularly in light of the deferentia standard we are obligated
to apply.

Il

*The comment to this statute proves highly informative. It provides,

This is a new Section to Guam and sorely needed. This Section would make criminal the act
of blocking what is defined by Subsection (b) as the "public way". For the first time, police would be
permitted to take action when some landowner unreasonably blocks a road which has been regarded
as, and can be defined as a "public way". Heretofore, the police have been powerless in such cases,
and have been required to |eave the matter up to the village commissioner, or other civil remedy.

9 GCA §61.35cmt.
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CONCLUSION
[30] Therefore, based uponthe facts and case law pertaining to the issueson appeal, we hold thet there
was not sufficent evidenceto sugtain the convictions of Obstructing Governmenta Functions, however, we
a so conclude that sufficent evidence exigts to judify the convictions of Reckless Conduct and Obstructing

the Public Ways. Accordingly, we REVERSE, in part, and AFFIRM, in part, the verdict of the jury.

PETER C. SSIGUENZA RICHARD H. BENSON
Asociate Justice Designated Judtice

BENJAMIN J. F. CRUZ
Chief Judtice



