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BEFORE: BENJAMIN J. F. CRUZ, Chief Justice, PETER C. SIGUENZA, Associate Justice, and
JOHN A. MANGLONA, Designated Justice.

CRUZ, CJ.

[1] On June 27, 1998, the trid court declared afina judgment of divorce between Robert and Mary
Rinehart. Paintiff-Appellant/Cross-Appellee Robert H. Rinehart, hereinafter “Robert,” gppealsthetria
court’ sdecisionto alow telephonic testimony during the bench trid. Robert also gppedsthetrid court’s
order that he repay the community for one-hdf of the money expended for repayment of his student loan
and the tria court’s order that an account, which his wife placed in both their names, be deemed her
separate property. On cross appea, Mary S. Rinehart, hereinafter “Mary,” appedls the tria court’s
decison to dlow this judgment to be paid without interest. Based upon the following discusson, the trid

court’s decision is affirmed in part, reversed in part, and remanded in part consistent with this opinion.

. FACTUAL AND PROCEDURAL BACKGROUND
[2] Robert and Mary were married on February 6, 1988. Their first and only child wasborn on April
29, 1991. In July 1996, the family moved to Guam where Robert was sationed. During their stay in
Guam, the couple argued repeatedly over an extramaritd affair Mary confessed to having in the past.
[3] Inlate June 1997, Mary flew from Guam to Connecticut with the couple’ s daughter.! InAugus,
Mary informed Robert that she would not returnto Guam. On August 29, 1997, Robert filed for divorce
in Guam. Robert served his wife by publication. Mary retained local counsdl and filed an answer and

counterclaim exactly one month later.

1Mary stated at the tria court that she believes she left Guam on June 29, 1997, but that she is uncertain.
Transcript, vol. I, pt. 1, p. 10 (Continued Bench Trial, Feb. 10, 1998).
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[4] Prior to trid, Mary’s counsdl advised the court that Mary would not return to Guam for the
proceedings. The court ruled that Mary could participate and testify viatelephone, andlowanceto which
Robert’s counsd firmly objected. Transcript, val. |, p. 18 (Bench Trid, Feb. 6, 1998). In its findings of
fact and conclusons of law, the tria court granted Robert’s request for a divorce based upon “Mary’s
inflictionof extreme and grievous mentd suffering.” Rinehart v. Rinehart, DM 0761-97 (Super. Ct. Guam
Mar. 11, 1998). Thetrid court made a number of rulings on community assats, custody and visitation
matters, retirement funds, and child support.

[5] Robert takes issue with the trid court’s decison that his student loan is a separate debt and its
order that he must reimburse Mary $7, 268 for one-hdf of the amount that the community paid on the loan.
Robert dso expresses concern that the tria court found the Farmer’s & Mechanic's Bank deposit, an
account that Mary put inboth of their names once they werewed, to be Mary’ s separate property. Mary
argues that thetria court falled to include an account initsfindings of fact and conclusons of law and that
she should be given haf the vaue of the account, plusinterest.

[6] On May 26, 1998, Robert filed a mation to reconsder the ruling on the admisshility of the
telephonic testimony as well as the monetary judgment. The lower court rejected both Robert’s and

Mary’'s dams on June 27, 1998. Robert filed this gpped and Mary subsequently filed a timely cross-

appeal.

[I. ANALYSISAND APPLICATION OF LAW
[7] This court has jurisdiction over this appeal pursuant to Title 7 GCA 88 3107(a) and 3108(a),

(1994). We review the triad court’s decison on the telephonic testimony for abuse of discretion. See
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Bonamartev. Bonamarte, 866 P.2d 1132, 1133 (Mont. 1994). Wereview thetria court'sdecison on
the student loan for an abuse of discretion. See Blissv. Bliss, 898 P.2d 1081, 1083 (Idaho 1995). The
controversies regarding the Farmer’s and Mechanic’s Bank Account and interest on the judgment are

questions of law that will be reviewed de novo. Camacho v. Camacho, 1997 Guam 5, 1 24.

A. Teephonic Testimony

[8] Title 6 GCA § 7301, (1994) providesthat “[t]he tesimony of awitness may be takenby affidavit,
by deposition or by oral examination.” Mary arguesthat telephonic testimony should be consdered atype
of oral examinaionand that she therefore complied with thisrule. Shearguesthat thefactsin thiscaseand
the gray areas within the exigtinglaws would alow for telephonic testimony. Robert arguesthat the courts
should interpret this rule gtrictly. Based upon andyses of legd rules and case law, this court holds that the
trid court abusad its discretion by alowing Mary to testify telephonically.

[9] I naddressing this contention, we seefittofollow the maxim expressio uniusest exclusio alterius.
This rule of statutory congtruction means that if an option is expressed in a law, al other options not
expressed were intentionaly excluded. See generally SUTHERLAND STAT. ConsT. § 47.23 (5™ ed.
1992). Courtshave been warned to use thismaxim prudently. Abdullahv. American Airlines, Inc., 181
F.3d 363, 372 (3" Cir. 1999) (“it should be taken with a grain of st — or even better, with agrain of
commonsense’); Bowers v. Town of Smithberg, 173 F.3d 423, 1999 WL 51878 at ** 3 (4" Cir. 1999)
(mentioning thet it should be “only used with caution”). The phraseis meant to act as an interpretive rule,
rather than act as a ddiberate law. 1d. (describing the phrase as “merdy an auxiliary rule of satutory

congruction”); Rooksv. Dep’t. of Healthand Human Services, 35 Fed. Cl. 1, 8 (1996) (describing the
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phrase as having weight, but not being dispositive). This maxim has not been codified into any Guam law.
Nevertheless, this court believes that the maxim gpplies given the larger context in which telephonic
testimony was excluded from Guam'’ s testimonid laws.

[10] Federa Rule of Civil Procedure 43(a) concludes, “The court may, for good cause shown in
compelling circumstances and upon appropriatesafeguards, permit presentation of testimony inopen court
by contemporaneous tranamissonfromadifferent location.” In addition, the notesto FRCP 43(a) provide
that, “[ c]ontemporaneous transmission of testimony from a different location is permitted only on showing
good cause in compelling circumstances” Feb. R. Civ. P. 43(a) Advisory Committee Notes.

[11] Onthe contrary, Guam's Rule 43(a) only states, “In al trids the tesimony of witnesses shdl be
takenordly inopen court, unless otherwise provided by the laws of Guam.” Additiondly, other Guamlaws
dlow for tdlephonic testimony. See, e.g., Title 5 GCA 34143(d), (1996) (dlowing the use of telephonic
testimony during child support holding hearings).

[12] Despitemoderntendenciesto rdy uponthe Latin phrase sparingly, courts have continued using the
ideato the present. Leatherman v. Tarrant County Narcotics, Intelligence, and Coordination Unit,
507 U.S. 163, 168, 113 S. Ct. 1160, 1163 (1993); Sullivanv. Hudson, 490 U.S. 877, 891, 109 S. Ct.
2248, 2257-58 (1988); Tennessee Valley Authority v. Hill, 437 U.S. 153, 188, 98 S. Ct. 2279, 2289
(1978). InaU.S. Supreme Court case which noted the critique of the rule, the Court still applied therule.
Pauley v. Beth Energy Mines, Inc., 501 U.S. 680, 719, 112 S. Ct. 2524, 2546 (1991). The Court
warned that the maxim should not be applied when evidence demondtrates otherwise; but it gpplied the
phrase nevertheless because it could find no contradictory evidence. 1d. After taking dl contentionsinto

our andys's, we maintain that the maximis useful to our examinationof Guam’ s testimonid laws. Because
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Guamlawvmakersmode ed the idand’ sprocedural rules after the federal example, the fact that they did not
replicate thefederd rule spermissve stance withregard to telephonic testimony sSgnifiesthat our legidators
intended to reject this method. The fact that some Guamlaws provide for telephonic testimony impliesthat
Guam lawmeakers would have included it in the tesimonid rulesif they truly desired it. See Inre Lares,
188F.3d 1166, 1169 (9" Cir. 1999) (gpplying the maximto alaw inwhichldaho legidaturesindudedonly
three posshilities for homestead immunity). Any exception to this holding would come from the
“exceptiond circumstances’ holding in case law, infra.

[13] Theexpressiorue appliesto otherideasinMary’ sargument. Mary notesthat Guan' sevidentiary
rulesregarding testimony were based upon Caifornia sorigina ruleswhich werewritten before Alexander
GrahamBdl’sinvention of the telephone. Therefore, she implies that the omission of the telephone inthis
law represents nothing more that an historicd flaw. We cannot accept thisinteresting argument. Because
the telephone has acted as such a mgor tool in the decades since its invention, we have no doubt that
lawmakers would have amended this law decades ago if they truly desired toinclude the telephone as an
acceptable method for testimony.

[14] Robert argues that telephonic testimony in thislegd proceeding was improper and prejudicia to
his case because Mary could not be shown any documents or exhibits, that the court could not assess her
demeanor, and that his counsel was not alowed to properly cross-examine her. Transcript, val. I, p. 18
(Bench Trid, Feb. 6, 1998). In other courts, parties have argued that an individud providing testimony
over the telephone cannot be sworn in properly and may be getting coached by athird person unknown
tothose actudly incourt. See Michael J. Weber, Annotation, Permissibility of Testimony by Telephone

in State Trial, 85 A.L.R. 4™ 476 (1991).
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[15] Robert would like this court to follow a Montana case with facts smilar to those currently before
the court. InBonamarte, ahusband appealedalower court’ sdecisonto dlow hisdivorcing wifeto testify
by telephone. Bonamarte, 866 P.2d at 1133. The wife, apast domestic abuse victim, requested that she
tedtify over the telephone fromNew Jersey because she feared her husband, she could not afford to travel
to Montana, and she could not afford to pay for their son’s childcarein her absence. Id. at 1134. She
argued that teephonic testimony was harmless error at most. 1d. Although the court understood her
reasoning, it nevertheless held that the husband’ sright to confront and cross-examine the witnesshad been
violated. 1d. The court reasoned that the wife, concerned about her safety and financia Stuation, could
have been deposed or videotaped her testimony as appropriate dternatives to a live court appearance.
Id. at 1136. While the court recognized that “specid or exigent circumstances’ may dlow for such
testimony, it acknowledged that this means of witnessing was not to be used in generd. 1d.

[16] Webdievethat dl the condusonsinBonamarteapply to thiscase. While Robert makesnoclam
that Mary was being coached on the other side of the phone or that the person testifying was not Mary,
his right to confront the witness was reduced by Mary’s physica absence in court. Mary maintains that
a deposition or a videotgped testimony would have just as many credibility flaws as a Smultaneous
telephonic testimony. Though we concur that no testimonia method lacksflaws, wearerequired to uphold
laws as the legidaturewrote and intended them. TheBonamarte court sympathized withthe appellee, but
dill ruled that it must uphold the law asit iswritten. 1d. at 1135. Similarly, we sympathize withMary, but
our fedlings should not dter the boundaries of the law.

Il

I
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[17] TheBonamartecourt did not bar dl telephonic testimonies. Instead, it stipulated that they should
be dlowed only in “specid or exigent circumstances” 1d. at 1136. In addition, this precedent noted that
atestimonia method agreed upon by both parties and the court would be permissible? Id. at 1135; see
In Interest of Gust, 345 N.W.2d 42, 45 (N.D. 1984), |ater proceeding 392 N.W.2d 824 (N.D. 1986)
(disalowing amenta hedlth expert to testify tlephonicaly in a psychiatric commitment matter unless al
parties agree to the method). Typicdly, other courts that have alowed this type of witnessing did so
because of dire safety or legd matters. See, e.g., Boggess v. State, 783 P.2d 1173 (Alaska Ct. App.
1989) (alowing aminor to testify telephonicdly in a case invalving sexud abuse of a minor); Gregg v.
Gregg, 776 P.2d 1041, 1042 (alowing telephonic testimony due to a party’ s late receipt of summons).
In aiminal cases, telephonic testimonies are prohibited under the Sixth Amendment right to confront
witnesses. SeeCoy v. lowa, 487 U.S. 1012, 108 S. Ct. 2798 (1988). The tensions between Mary and
Robert do not reachthe point where this unique legd exception should be granted. If the Montana court
would not alow telephonic testimony to anabused wife, we cannot find Mary’ s unfortunate Situationto be
more extraordinary.

[18] In her brief, Mary warns that reverang the trid court’s decison may create a dippery dope in
whichon-idand spouses could tamper withthe legd rightsof off-idand spouses. Thisconcernis especidly
Il

Il

2The case a hand does not cause this court to specifically address a situation where the parties stipulate to
the use of telephonic testimony. Furthermore, no analysis of exigent circumstances was done due to the fact that the
parties did not question the parameters of such an exception. Therefore, the court will not discuss any possible
exception to the general rule disallowing the admissibility of telephonic testimony at thistime.
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important giventhe number and transience of military familiesonthisidand.® ThefactsoperatinginMary’s
and Robert’ sdivorce aswdl as Guam' sdistance fromthe continental United Statesdemonstratewhy idand
legidators may want to amend the law to alow for telephonic testimony. Neverthdess, thismethodisnot

included at thistime and the court does not have the power to proceed asit if were.

B. Student Loan.

[19] Wenext addressthe issue of whether the court erred in reimbursing the community for the amount
paid on Robert’s prenuptia student loan. InBlissv. Bliss, 898 P.2d 1081, 1084 (Idaho 1995), the court
found that reimbursement to the community was improper aosent proof of enhancement to the separate
property. There, the hushand incurred a prenuptia debt and used $13,000 in community fundsto pay off
thisseparatedebt. Id. at 1082. The magidrate at the initia proceeding found that the husband' s separate
estate was enhanced by community funds through the elimination of this separate debt. Id. a 1084.
Consequently, the magigtrate determined that the community was entitled to reimbursement. 1d. at 1083.
The Supreme Court of Idaho reversed. Id. at 1086. It hed that dthough the hushand’ snet vaue may have
been enhanced, the community funds did not enhance the vaue of identifiable property. Id. at 1081.

[20] We find that the same reasoning should gpply to the Rinehart divorce. Absent proof of the
enhancement to Robert’ s separate property, there should be no rembursement to the community. Seeid.

at 1083. Intheindant case, therewas no evidenceinthe record of such an enhancement. Therefore, any

3About one-tenth of this island's population consists of military personnel and their dependents. In 1996, Guam
had a little over 150,000 inhabitants. Of that number, 6,900 were active-duty military personnel. These officers and
soldiershad approximately 6,800 dependents. GUAM DEPARTMENT OF COMMERCE, GUAM ANNUAL ECONOMIC REVIEW 1996-
1997 A35 (1997).
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reimbursement onthese groundswould be improper. 1n addition, we note that the Bliss court recognized
that “there may be egregious circumaances of unfair deding which would result in rembursement to the
community, evenif no separate asset was enhanced.” 1d. at 1083. Although Mary contendsthat therewere
infact ingtances of unfar deding, she makesno claim that these unfair dedlings involve Robert’ s paying off
his educationa debt.

[21] Based on theforegoing, the lower court erred in its decision to reimburse the community in the

amount of $7, 268 as one-hdf of the amount paid by the community.

C. FMB Account

[22] When Mary and Robert were wed, Mary put her Farmer's & Marketing Bank Account,
hereinafter “FMB account,” inboth of their names. Thetrid court ruled that this account remains Mary’s
separate property. Rinehart, DM 0761-97 (Super. Ct. GuamMarch 11, 1998). Inhismationto apped,
Robert chalenged thisdecison. The court denied his chdlenge. In this current appeal, Robert raises the
issue of his dissatisfaction with the trial court’s decison onthe FMB account. However, hefailed to make
an argument on the account in this brief. While Mary makes an argument as to why the decison should
be affirmed, she dso suggests that the matter should be considered waived.

[23] Inseverd cases, we have held that if a party mentions a matter but then fails to make a complete
legd argument on the issue, thenwewill refuse to andyze the matter. See Seafood Grotto v. Leonardi,
1999 Guam 30, 1 13; People v. Quinata, 1999 Guam 6, 11 22-27. Therefore, we &ffirm the lower
court’ sdecisononthe FMB account because Robert did not adequately present it as anissue beforethis

court.
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D. Interest on the Judgment
[24] Bywayof Mary’s cross apped, we now address the issue of whether, asamatter of law, the trid
court had the power or discretion to alow Robert to pay sums set forth in the judgment without interest.
[25] Title 18 GCA 8§ 47106, (1992) sets forth the rate of interest to be paid on judgments. In its
entirety, it provides:

§ 47106. Legd Rate of Interest.

The rate of interest upon the loan or forbearance of any money, goods or things in

action, or on accounts ater demand or judgment rendered in any court of the

territory, shall be six percent (6% ) per annum but it shell be competent for the parties

to any loan or forbearance of any money, goods or thingsin action to contract in writing

for arate of interest not exceeding the rates of interest specified in Title 14 of this Code.
18 GCA 8 47106 (emphases added).
[26] Thelower court ordered that:

[i]n full settlement of the community divison, Robert will pay over to Mary the sum of

$10,893. At Robert’s optionhe may structure payment as follows: @) no less than $393

to be paid immediatdly; b) the balance to be paid in consecutive monthly ingtdlments of not

lessthan$250 until paid infull. Nointer est shall accrueif paymentsaretimely made.
Rinehart, DM 0761-97 (Super. Ct. Guam March 11, 1998) (emphasis added).

[27] Based upon a plain reading of the relevant unambiguous statute the trid court decison to alow

ingtalment payments without interest was in error.

[11. CONCLUSION
[28] Inconclusion, thetrid court abused its discretion in dlowing Mary to testify over the telephone.

Wefind that the lower court’s decision to reimburse the community in the amount of $7, 268 as one-half
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of the amount paid by the community wasin error. We deem the holding on the FMB account affirmed
for lack of an argument to the contrary. Additionaly, based upon a plan reading of the rdevant
unambiguous dtatute, the trid court’s decision to dlow ingtalment payments without interest was aso in
error. In accordance with these determinations, the lower court’s decison is AFFIRMED IN PART,

REVERSED IN PART, and REMANDED IN PART for proceedings condstent with this opinion.

PETER C. SSGUENZA JOHN A. MANGLONA
Associate Justice Desgnated Justice

BENJAMIN J. F. CRUZ
Chief Judtice
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