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BEFORE: PETER C. SIGUENZA, Chief Justice(Acting), ALBERTO C. LAMORENA, |11, Designated
Justice, and J. BRADLEY KLEMM, Justice Pro Tempore.

SIGUENZA, CJ.

[1] Two separate Petitions for Judicia Review of decisions of the Civil ServiceCommission werefiled
by Ricardo Blas (hereinafter “Blas’). After evidentiary hearings and argument on the matter were
conducted, the Superior Court of Guamissued its Decisonand Order fromwhichthe parties gpped. Upon
consderation of the law and facts of the case, wefind that (1) Blas daimwas an adverse actiongppedable
to the Civil Service Commission, (2) that he was a permanent classified employee entitled to such an
appedl, (3) that the Civil Service Commission erred in reconsdering its prior decison on the maiter, and
(4) that Blasisentitled to the award of attorney’ sfees. Therefore, wereverseinpart and afirminpart the

decision of the lower court.

FACTS
[2] In February 1975, Ricardo C. Blas was sdected for the classified position of Customs and
Quarantine Officer | withthe Customs Division of the Department of Commerce, a Government of Guam
agency. Inthat same year, Blas completed his probationary period and became a permanent classified
employee of the government of Guam.
[3] In October 1994, the Customs Division was separated from the Department of Commerce and
became the Customs and Quarantine Agency, Government of Guam (hereinafter “Customs’). The firgt

Acting Director of the agency was Joe Diego (hereinafter “Diego”), who had served inthat capacity from

The Chief Justice recused himself from deciding this matter. Justice Siguenza, as the senior member of the
panel, was designated as the Acting Chief Justice.
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October 1, 1994 through December 31, 1994. Immediately upon his gppointment, Diego began the
recruitment and selection process for the position of Chief Customs Officer.? In accordance with
Department of Adminigration (hereinafter “DOA”) procedures, the position of Chief Customs Officer was
announced, gpplications accepted, and a lig of digible candidates was compiled. The list of eligible
candidates contained four names induding Blas and another Customs Officer, Peter San Nicolas
(hereinafter “San Nicolas’). On December 29, 1994 interviews for the position were conducted and on
the following day Blas was sdected to fill the pogtion.

[4] However, onJanuary 3, 1995, incoming Acting Director John Quinata(hereinafter “ Quinatd’) gave
Blas a letter advisng him that he was being terminated from the position of Chief Customs Officer and
reingtated to hisformer position as Customs Officer Supervisor. OnJanuary 23, 1995, BlasfiledaNotice
of Appeal with the Civil Service Commisson (hereinafter “CSC”) claiming that his termination and

reingtatement to alesser position condtituted an adverse action. Customs objected to the appea arguing

2 The statute provides:

There is hereby established within the government of Guam, the Customs and Quarantine Agency (the
Agency). The Director of the Agency, who is the head of the Agency, shal be appointed by the
Governor with the advice and consent of the Legislature. The senior ranking classified Customs &
Quarantine Officer within the Agency shall act as the Deputy Director of the Agency with all the
powers of such a deputy but without additional compensation. The compensation of the Director of
the Agency and of such Director's personal secretary shall be set by the Civil Service Commission.

SOURCE: Added by P.L. 22-112:2 (4/11/94). Amended by P.L. 23-3:1. (3/30/95).

NOTES, REFERENCES, AND ANNOTATIONS

COMMENT: The amendment made to this section changed the words, "senior classified employee"
to "senior ranking classified Customs & Quarantine Officer" to make sure that the Deputy Director was
always such an Officer and not, by reason of time in service, another employee of the agency who was

not a sworn officer.

Title 5 GCA § 3127 (1996) and Comments.
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that, as a promotional probationary employee, Blas did not have apped rights.

[5] OnApril 27, 1995, the CSC hdd a Prdiminary Hearing and ruled that it |acked jurisdictionto hear
the matter as an adverse action ostensibly because Blas was not a permanent classified employee.®
However, the CSC decided that it could hear the matter by way of aninvestigative hearing pursuant to its
authority to adminigter the merit systemand investigate personnel actions. The CSC issued awritten Ruling
and Order memoridizing this order on May 4, 1995.

[6] OnMay 18 and 19, 1995, the CSC conducted anlnvedtigative Hearing and received the testimony
of five witnesses, including the Director of DOA, the Adminidrative Officer, the outgoing and incoming
Directors of Customs, and SanNicolas. The CSC issued its Decision and Order on May 25, 1995, and
made severa findings asit related to the announcement for Chief Customs Officer, the recruitment process
and the subsequent appointment of Blas. The CSC had concluded that Blas' gppointment was proper and
that there were no legd, factud, or equitable grounds to justify rescinding the gppointment.

[7] OnJdune 2, 1995, Blasfiled a Petition for Judicid Review, SP0159-95, asking the court to vacate
and set aside the CSC’ s ruling of May 4, 1995. On June 26, 1995, Customs filed a Petition for Writ of
Review, SP0182-95, seeking review of the CSC’sruling of May 25, 1995.

[8] On Ay 25, 1995, Cugstoms filed a Request for Reconsideration of the CSC’'s May 25, 1995
Decison and Order. On September 7, 1995, the CSC ruled that reasonable and compelling grounds
exigted to grant the request; and on January 11, 1996, the CSC conducted a hearing on Customs' Request
for Reconsderation. Two witnesses testified at the hearing, San Nicolas and Quinata. On February 13,

1996, the CSC reconsidered its May 25, 1995 decison and issued an Amended Decision and Order

3This was the lower court's conclusion and neither party has disputed the contention that the CSC declined
to entertain the adverse action on that basis.
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whichordered that dl candidates on the certified digibility list be re-interviewed and that if no selectionwas
made fromthat list, Customs could re-announce the position of Chief Customs Officer inaccordance with
the current digibility requirements

[9] On February 28, 1996, Blas filed a Petition for Writ of Review, SP0048-96, to set aside the
CSC'’ sdecision of February 13, 1996. On March 2, 1996, Blasfiled hisown motion for reconsideration
to the CSC of its Amended Decision and Order. This motion was denied by the CSC.

[10] The Superior Court cases were consolidated for purposes of briefing and the lower court issued
its Decison and Order on October 27, 1998. The lower court held that (1) the CSC was correct in
determining that Blas could not pursue the matter as an adverse action apped; (2) that the matter was
properly handled as a CSC investigation of a personnd action; (3) that Blas was a permanent classified
employee and not an origind probationary employee and therefore entitledtoj ob protectionrightsinduding
the CSC invedigation; (4) that the CSC exceeded its jurisdiction in granting Customs moation for
reconsderation; and (5) that Blas was entitled to an award of atorneys fees and reingatement to the
position of Chief Customs Officer.

[11] Customs, Appelant and Cross-Appellee heran, filed the instant appeal challenging the lower
court’s Judgment on Petitioner’s Petition for Judicia Review and Petition for Writ of Review. Blas,
Appdlee and Cross-Appellant herein, chdlenges the lower court’s determination that the CSC lacked
jurisdiction to entertain the matter as an apped of an adverse action.

Il

I

4See Note 2, supra. It appears that Blas would not qualify for the position of Chief Customs Officer under the
current eligibility requirements.
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DISCUSSION
[12]  Jurisdiction of this court isnot in dispute and is obtained pursuant to Title 7 GCA 88 3107 and
3108 (1994). The parties have framed and aleged the issues on gpped involving the interpretation of
statutes. Issuesof statutory interpretation are reviewed de novo. Peoplev. Quichocho, 1997 Guam 13,
1 3. In addition, an agency's interpretation of a statute is a question of law reviewed de novo. Ada v.
Guam Telephone Authority, 1999 Guam 10, 10 (citing Conlon v. United Sates Dep't of Labor, 76
F.3d 271, 274 (9th Cir. 1996)). In reviewing an agency's congtruction of a statute, the court must reject
those congtructions that are contrary to clear congressond intent or frustrate the policy that Congress
sought to implement. 1d. (citing Chevron, U.SA,, Inc. v. Natural Resources Defense Council, Inc., 467
U.S. 837, 843 n.9, 104 S.Ct. 2778, 2781 (1984); Trustees of the Cal. Sate Univ. v. Riley, 74 F. 3d
960, 963 (9th Cir. 1996); Citizens for Clean Air v. EPA, 959 F. 2d 839, 844 (9th Cir. 1992)).
However, if a statute is Slent or ambiguous on a particular point, the court may defer to the agency's
interpretation; but that review is limited to whether the agency's conclusion is based on a permissible

condiruction of the atute. Id. (citations omitted).

l.
[13] Wefirgt addressthe issue oncross-appeal -- whether the trid court erred in finding that the CSC
lacked jurisdictionto entertain Blas dam asanadverse action. There are identified threetypes of adverse
actions that the CSC has a tatutorily prescribed duty to address: “It shall hear gppedls from the adverse
actions takento suspend, demote or dismissan employeefromthe classfied service if such right of appeal

to the Commisson is established in the personnel rules governing the employee.” Title 4 GCA §4403(b)



Blas v. Guam Customs & Quarantine Agency, Opinion Page 8 of 19

(1996). There is agenerd framework of proceduresfor the CSC to follow as it pertains to the disposition
of an adverse action:
§ 4406. Adver se Action Proceduresand Appeals.

An employeein the dlassified servicewho is dismissed, demoted, or suspended
shdl be given immediate notice of the action, together with a specific satement of the
charges upon which such action is based in the manner required by Article 2 of this
Chapter. Copiesthereof shdl be filed withthe Civil ServiceCommissionand, if applicable,
with the government entity charged with hearing his appea under the persomnd rules
governing his gppointment not later than the working day next following the effective deate
of the action. In no event may anemployeeinthe dassified service be giventhe noticeand
datement of the charges required by this Section after the sSixtieth (60) day after
management knew or should have known the facts or events which form the dleged basis
for such action. Any action brought by management in violation of this Section is barred
and any decision based on such action isvoid.

While anemployee's appedl is pending, he may be suspended by the department,
ingrumentdity or agency. The Civil Service Commission or gppropriate entity may order
the employee reingtated to active duty during pendency of the apped.

The employee withintwenty (20) days of effective date of the action, may apped
to the Commission or appropriate entity by filing hiswritten answer to the charges against
him. The Commisson or appropriate entity shdl then set the matter for hearing as
expeditioudy as possible. Theemployeeor hisrepresentative shdl be giventhe opportunity
to ingpect any documents relevant to the actionwhich would be admissible in evidence at
the hearing, and to depose, interview or direct written interrogatories to other employees
having knowledge of the acts or omissons upon which the dismissal, demotion or
suspensionis based. The Commissionor appropriate entity may sustain, modify or revoke
the action taken. The decison of the Commission or gppropriate entity shdl be find but
subject to judicia review.

Title4 GCA § 4406 (1996).
[14]  Although Guamlaw hasno statutory definitionof an adverse action; there are rules that have been
promulgated that provide the criteria upon which an adverse action must be predicated. Specificaly, the

rulesof procedure for the CSC and the Rulesand Regulaions of the Department of Adminigtrationprovide:
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A department /agency head may remove an employee for such misconduct which affects
the efficiency of the service. The authorized causesfor adverse actions include but are not

limited to the following:

A. Fraud in securing appointment;

B. Refusd, failure or inability to perform prescribed duties and responsibilities;

C. Insubordination;

D. Intoxication while on duty; unauthorized use of dcohol, narcotics, and/or
dangerous drugs while on duty or while on the premises of any department or
agency;

E Unauthorized absence;

F. Conviction of afelony or a serious misdemeanor;

G. Discourteous treatment to the public or other employees,

H. Politica activity prohibited by law;

l. Misuse or theft of government property;

J. Refusd to take and subscribe to any oath or affirmation which is required by law
in connection with employment;

K. Acts prohibited by Section 9102, 4 GCA rdating to strikes againgt the
government;

L. Other misconduct whichimpairsthe efficiency of the services either onor off duty
which is of such nature asto bring discredit to the department or agency;

M. Other misconduct not specificaly listed whichimpairsthe efficiency of the service.

Department of Administration Personnel Rules and Regulations, Rule 11D.3; CSC 105.

[15] Aswithdl casesof statutory interpretation, we begin with the statute itsdf. A plain reading of 4

GCA 8 4403(b) unambiguoudy provides that the CSC entertain an appeal of an adverse action; that is,

ether adismissd, demotionor suspension, of apersonwho isin the dassfied service. This provison, read

together with the authorized causes for adverse actions, could lead to the conclusion that any demotion,

suspension, or dismissal not predicated uponany of the proscribed actions of the employee isimproper.®

The CSC may then set aside and declare null and void any personnel action that was taken without

compliance with the personnd laws or rules. See Title 4 GCA § 4403(d) (1996).

SIt should be noted that bases for an adverse action include, but are not limited by, the enumerated items. See

Rule 11D.3.
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[16] Inthiscase, the positionof the CSC wasthat because there was no mafeasance or incompetence
by Blas, there was no basis for an adverse action to be appealed®. We cannot agree. The CSC' s duty is
to ensure that any of the three specific personnel actions againg a member of the classified service was
judtified and in accordance with the personnel laws and rules. An employee in the dassfied sarvice is
afforded certain job protections, not the least of which isthe CSC' s review of management’simposition
of an adverse action on the basis of discipline or, in the case of an employee' s termination, for cause. If
indeed Blasis a member of the protected classified service then the personnd action such as the one that
occurred here, characterized ether asadismissal or demotionfromthe position of Chief Customs Officer,
should not be beyond the reach of the body tasked withthe duty to ensure compliance withthe protections
afforded to membersof the classfied service. The clear legidative policyreflected inthe Civil Service Laws
would be frustrated if the court were to find that Blas' sugpension, demotionor dismissd for reasons other
than discipline or cause would be beyond the review of the CSC.

[17] Thus, we agree with Blas that his dtuation, athough not brought about by mafeasance or
incompetence on the job, should nonetheless have been considered an adverse actionfor which he should
have been entitled to apped to the CSC. Therefore, contrary to the lower court’s decision, we hold that
amember of the classified service against whommeanagement hastaken the personnel action of suspension,
demotionor dismissd isentitled to appeal the actionto the CSC as an adverse actionevenif the actionwas
not predicated upon some malfeasance or incompetence on the job by the employee.

Il

I

5The parties agreed that the personnel action upon Blas was not the result of some malfeasance or incompetence
or some other fault of Blas.
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.

[18] Wenow turn to what seemsto be the dispostive issue of this case: whether Blas was a member
of the classfied service and, therefore, entitled to gppedl the adverse action. See Exec. Order No. 83-25
Attachment § 14.14. The CSC had determined that Blas' adverse actionappeal was not proper because
his dlevation to Chief Customs Officer was a probationary promotional appointment. See Appellee's
Excerptsof Record 28 (Decision and Order, Civil Service Comm’n, dated 5/4/95). Customs arguesthat
the Adverse Action Rules and Regulaions do not gpply to probationary employees serving an origind
gppointment. It contends that Blas was origindly gppointed to the position of Chief Customs Officer and
was on probation at the time he was removed from that office. Blascountersthat he was promoted to the
position of Chief Customs Officer, rather than origindly appointed, and that any probationary period he
may have been subject to was completed back in 1975 (whenhe had initidly entered government service).
[19] Thus the questionbecomeswhether Blas' assumptionof the positionof Chief Customs Officer was
anorigina appointment, promotion, or a promotionwithaterm of probation. Thisis so because the parties
dispute centers upon a specific statute which provides, in relevant part:

8§ 4106. Personnel Rules.

The personne rules provided for in § 4105 of this Chapter shall provide procedures for

their employment of persons on the bass of merit, and dhdl indude an orderly and

systematic method of recruitment and the establishment of qudified lists for employment

purposes. They shdl provide for a probationary period of not less than three (3) nor

mor e than twelve (12) months for all original appointments, during which time the

employee may be dismissed a any time without right of gpped and without right of being

given reasons or charges in writing.
Title4 GCA § 4106 (1996) (emphasis added).

Il
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[20] Smilar to the adverse action issue above, there does not appear to be a definition, statutory or
otherwise, for the term “origina appointment”. However, we are convinced that the term, as used in the
datute, and in the entire scheme of the personnel laws of the government of Guam, refers to an employee
who first enters government service.

[21] Firg, thelower court had determined that the plain meaning and common usage of the termsled
it to conclude that this provison was directed towards those individuas first entering government service.
We agree with the lower court; and thisrationade is not the only one upon which we can find that origind
gppointment pertains to such a circumstance.

[22] An employee who has successfully completed his probationary term upon entrance into the
government of Guam is afforded the job protections of the personnedl lawsand rules, i.e., he or she attains
permanent status into the classified service. The gatute itself prescribes that, unless and until the time the
employee completeshisor her probationary term, he or she can be dismissed at any time without the right
of appeal nor of the right to be given reasons or charges in writing. A probationary employee may be
dismissed without ahearing or judicidly cognizable good cause. See Swift v. County of Placer, 200 C4dl.
Rptr. 181 (Cal. Ct. App.1984).

[23] However, apermanent employeewho experiencesanupward movement toapositionwitha higher
maximum salary within the government of Guam does not lose the protections of his or her permanent
gatus. It istrue that the personnd rules do articulate that there may be circumstances when a period of
probation may be required as part of a promotion. See Department of Adminigtration Personnel Rules and
Regulations Rule 7.50. However, even in the Stuation where the promoted employee fals to satisfy a

probationary period, he or she still enjoys job protection rights. See Department of Adminidration
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Personnel Rules and Regulations Rule 14.02.

[24]  Theprotections that the dvil servicelaws afford amember of the classified servicewould disappear
if we accept Customs' view that Blas' assumption of the positionof Chief Customs Officer wasanorigind
gppointment rather thanapromotion. Therewould be no incentive for a permanent member of the classified
service to accept a movement to a position with a higher maximum sdary when the due process of the
personnd lawswould disappear and he could be terminated at the whim and caprice of management. Such
a congruction would lead to absurd and illogica results and would be in contravention of the primary
purpose of the civil service laws which isto provide due process protection to members of the classfied
service of the government of Guam.

[25] Inaddition, inthecaseof Rasmussen v. Board of Supervisors of Erie County, 25 N.Y.S. 2d
322, 323 (N.Y. Sup. Ct. 1941), the court there wasfaced with a satute Smilar to 4 GCA §4106. The
datute in that case provided that “[€]very origind appointment to or employment in any position in the
classfied service shdl be for aprobationary term of three months. . .” 1d. Therethe court observed aclear
distinction between an “appointment” and a “promotion” in the state’'s civil service law after areview of
many of the sections of the Civil Service Law. Id. The court reasoned that the fact that the law makes so
many provisons for “agppointment,” “employment” or “promotion” indicates that the legidature, in limiting
probationary termsto gppointmentsor employments, intentionaly excluded promoations fromaprobationary
term. 1d. a 839. Smilaly, in this case, nowhere in the text of the datute above is there a mandatory
imposition of the probationary term upon a promotion.

Il

Il
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[26] Moreover, the CSC itsdf determined that Blas' assumption of the Chief Customs Officer position
was a promotion. Within the current record, the court below had found that there was no probationary
requirement in the Personnel Action form nor in the Job Announcement. After our own review of the
record, we agree with the tria court’ s findings.

[27] Hndly, Cusoms reliance Swift v. County of Placer, 200 Cal. Rptr. 181 (Cal. Ct. App. 1984)
is misplaced. In Swift, the employee was hired as a correctiond officer with the Placer County Sheriff’s
Department. His hiring included a Sx month probationary period whichhe completed. Almost ayear after
his initid hiring, he was hired from an open digible hiring list and appointed a deputy sheriff. He was
informed that he was subject to a twelve month probationary term; however, eeven monthsinto his new
position he received Notice of Reection during Probation. The employee argued that he had aready
completed his probationary requirements and was entitled to an administrative hearing as a result of
obtaining permanent status. The court proceeded to divine the legidative intent of the Satutes that had
imposed the probationary period at issue and decided that the legidature had intended thet al employees
who are working as peace officerswererequired to serve the twelve month probation. Id. at 184-185. The
court held that Swift'sinitial employment as a correctiond officer did not serve to lessen the probationary
period of twelve months because a correctiond officer isnot a peace officer. Id. Thus, beinganewly hired
peace officer, he had to serve a twelve month probation; and as a probationary employee he could be
dismissed without cause and without the adminidrative remedies available to permanent employeesso long
as the rgjection was not premised on aviolation of his condtitutiona or other basic rights. 1d. at 185.

Il

Il
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[28] Asdiginguished with this case, Swift was not promoted to his position. Swift had assumed a
position for which there had been agtatutorily prescribed probationary period for a specific job function.

Blas, onthe other hand, had no such probationary impediment to the positionhe had competed for nor did

the Job Announcement or Personnd Action forms inform him that he would be on probation.

[29] A new Depatment of Administration Rule now specificaly and clearly includes arequirement of
anew probationary period for apermanent employeewho is promoted. See Department of Adminigration
Personnel Rules and Regulations Rule 4.602(c)(1)(a) (Eff. Apr. 1, 1997). Thus, if there had been any
doubt as to whether or not aterm of probation isincluded with a promotion, such was removed by the
promulgetion of the new rule. However, a rule with such clarity was not in effect at the time of this case;

nor does it affect our holding that such an employee dill retains the due process rights afforded by the
personnel laws.

[30] Therefore, we hold that Blas was promoted to the position of Chief Customs Officer without a
probation limitation and, that as a permanent member of the classified service, the adminidrative remedies
outlined throughout should have been available to him. Inaddition, wefind that the hearings conducted by
the CSC, dbat termed an investigative hearing, alowed the partiesto fully address dl the issues rdevant

to the personnel action againg Blas.

[1.
[31] The CSC hadinitidly determined that Blas gppointment was proper and that there had been no
legitimate grounds for rescinding his gppointment. Then, uponmotionfor and reconsideration of its order,

the CSC essntidly reversed itsdf. Our review of the record leads us to determine that the CSC acted
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improperly.
[32] The Ninth Circuit Court of Appeds has observed that “It has been uniformly held that rehearings
before adminigtrative bodies are addressed to their own discretion. Only a showing of the clearest abuse
of discretion can sustain an exception to that rule.” Reese Sales Co. v. Hardin, 458 F.2d 183, 186 (9"
Cir. 1972) (citations omitted). After a survey of Guam statutes, ordinances, or rules, no such authority
exigsthat either permits or regtrictsthe CSC to rehear itsfind decison. However, the Appdlate Division,
in the case of Guam Department of Public Safety v. Guam Civil Service Commission Board, 1982
WL 30789 (D. Guam App. Sept. 8, 1982), had occasion to consider the issue of whether the CSC had
the power to rehear itsfinal decison in an employee’'scase. The court promulgated athree-part inquiry
before the power of administrative reconsderation can be exercised. The court hed that (1) there must be
good cause shown; (2) it must be reasonably exercised; and (3) the petition seeking its exercise must be
made with reasonable diligence. Id. at *2.
[33] The Appdlate Divison placed great reliance on a case decided by the Supreme Court of New
Jersey. See Handlon v. Town of Belleville, 71 A.2d 624 (N.J. 1950). There the court observed:

Baring statutory regulation, the power [of reconsderation] may be invoked by

adminigrative agencies to serve the ends of essentid justice and the policy of the law. But

there must be reasonable diligence. The denid to such tribunds of the authority to correct

error and injustice [sc] and to reviseitsjudgmentsfor good and sufficent causewould run

counter to the public interest. Thefunction cannot be denied except by legidativefiat; and

there is none such here. The power of correction and revision, the better to serve the

statutory palicy, is of the very nature of such governmenta agencies. It involves the

exercise of a sound discretion, controlled by the statutory consderations and the dictates

of justice; the action takenmust rest on reasonable grounds and be in no sense arbitrary.

Id. at 627-628. (emphasis added). We herewith adopt the three-part inquiry and rationde as articulated

by the Appdlate Divison as the test for whether the CSC should grant a motion to reconsder a fina
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decison and gpply it to the instant case.

[34] Inthiscase, Customs argues that good causefor the CSC's reconsideration of its May 25, 1995
decisonwasthat it misapprehended a point of law inregardsto the rights, under the Merit PromotionRule
10b, of San Nicolas, a competing candidate for the position of Chief Customs Officer. Moreover,
Customs argues that the CSC’s decision to reconsider its prior decision was reasonable under the
circumstances and that Customs' request for reconsideration was timely made.

[35] Examiningthe decisonwhichwas overturned, the CSC had madedetail ed findingsafter evidentiary
hearings were conducted onthe matter. The Decision and Order included agreat ded of discusson asit
pertained to the circumstances of San Nicolasand hisfalureto interview for the positionof Chief Customs
Officer. SeeAppelleg sExcerptsof Record 28, Exhibit 10, Civil Service CommissionDecisonand Order,
May 25, 1995. Customs argues a misgpprenension of the facts and law; yet, this contention is difficult to
bdieve whenwhat is exceedingly evident isthat a great dedl of time had been spent discussing the Situation
of San Nicolas and the propriety of then-director Diego’ s decision to proceed with filling the position of
Chief Customs Officer. In stark contrast to the Decision and Order of May 25, 1995, the CSC's
Amended Decision and Order of February 13, 1996, provides no judification other than the conclusory
gatement that it found San Nicolaswas unfairly denied the right to be interviewed and that he was deprived
of an equal employment opportunity. See Appellant’s Excerpts of Record 28.7

[36] Hndly, wecannot agreethat Customs motionfor reconsiderationwastimdy made. Customs ' cites
asauthority the case of Argonaut Insurance Co. v. Workmen’ s Compensation Appeal s Board, 55 C4dl.

Rptr. 810 (Cd. Ct. App. 1967), for the proposition that sixty daysis a reasonable time within which to

’In addition, the record does not indicate that San Nicolas himself had filed for some review with the CSC. There
was no outstanding complaint that was advanced by San Nicolas before the CSC.
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bring its motion for reconsideration before the CSC. However, an important factua distinction exists
between that case and the present one. In Argonaut, therewas a specific period of time within which to
make a motionfor reconsideration. Id. at 813. The court there found that the Workmen's Compensation
Board till retained jurisdiction to re-open the case, by virtue of the fact that statute alowed the Board to
maintain jurisdiction for five years after the date of injury, as opposed to a reconsideration of its order, a
motionfor whichmust be brought within sxty days of therenditionof decison. Id. at 814-815. Here, there
isno statutory authority ddimiting the period of time withinwhichto bringaMotionto Reconsider et done
the re-opening of the matter after afina decision has been rendered. Thus, rather than support Customs
contention that its motion was diligently made, the Argonaut case merdy implies that trestment of the
matter was are-opening of the case, rather thanareconsderation of its decision, and that because of the
agency’s five year jurisdiction in such cases the motion to re-open the case was diligently made. To the
contrary, we hold that the nearly sixty day delay infiling its Mation for Reconsideration is indicative that

the motion was not diligently made.

V.
[37] Guam law providesfor the recovery of reasonable attorneys fees to an employee who retains an
attorney to represent him in an adverse action. The specific statute provides, in relevant part:
§ 4406.1. Attorney Fees and Costs on Appedl.

If an employee in the classified service retains anattorney to represent him or her
before the Civil Service Commissionor other gpplicable adminigtrative body to chdlenge
anadverse action brought againgt the employee, and the employee prevailsinwhole or in
part beforethe Civil Service Commissionor other gpplicable adminigrative body by either
recelving a favorable decison from the Commission or body or a withdrawa of the
adverse action by the department, agency or insrumentdity that brought the adverse
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action, the employee shdl be awarded and pad costs, if any, and reasonable attorney's
fees because of such attorney representation from funds of the department, agency or
ingrumentaity in which the employee was employed.

Title4 GCA § 4406.1 (1996).

[38] Becausewefindthat Blas damwasthe appeal of an adverse actionand that heultimatdy prevails,

we hold that heis entitled to recoup attorneys fees as ordered by the court below.

CONCLUSION
[39] Based ontheforegoing, we REVERSE that part of the trid court’ sdecisonand order finding that
Blas wasnot entitled to prosecute his claim as an adverse action gpped to the Civil Service Commisson,

and AFFIRM the decison in dl other respects.
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